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Defective Premises Seminar 2016
INTRODUCTION
DUTY
The duty owed by a possessor of land to a user of the land depends on the user’s status as
either an invitee, licensee, or trespasser. Considine v. City of Waterbury, 279 Conn. 830, 859
(2006).

INVITEE
Duty owed to invitee: A possessor of land owes the following duties to an invitee:
a.

A duty to reasonably inspect the premises and erect safeguards, to render them
reasonably safe;

b.

A duty to reasonably maintain the premises, to render them reasonably safe;
and

c.

A duty to warn an invitee of dangers that the invitee could not reasonably be
expected to discover.

Note: Duty to warn does not arise if invitee has actual knowledge of dangerous condition. Fleming
v. Garnett, 231 Conn. 77, 84 (1994).

Public invitee: A person that is invited to enter or remain on land as a member of the public
for a purpose for which the land is open to the public. Corcoran v. Jacovino, 161 Conn. 462, 465
(1971).

Business invitee: A person invited to enter or remain on the land for a purpose directly or
indirectly connected with business dealings with the possessor of land. Corcoran v. Jacovino, 161
Conn. 462, 465 (1971).
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LICENSEE
Duty owed to licensee: A possessor of land owes the following duties to a licensee:
a.

He may not intentionally harm the licensee or lay a trap for him;

b.

The licensee is entitled to due care after his presence is actually or
constructively known;

c.

There is no duty owed for open and obvious conditions; and

d.

The possessor of land must warn licensees of dangerous hidden hazards
actually known to the possessor of land.

Firefighters: Pursuant to the firefighter rule, a firefighter has the status of licensee in a
personal injury action against a landowner for harm sustained during the course of his/her duty.
Furstein v. Hill, 218 Conn. 610 (1991).

TRESPASSER
Duty owed to trespasser: The possessor of land owes no duty to a trespasser; however, a
possessor of land may not intentionally injure a trespasser or lay a trap for him. The duty owed
increases once the trespasser’s presence becomes known. Morin v. Bell Court Condominium Assn.,
Inc., 223 Conn. 323, 327 (1992).

CASELAW:

Ruiz v. Victory Properties, LLC, 315 Conn. 320 (2015).
FACTS:

The defendant landlord allowed trash, rocks and broken concrete pieces to exist in the

backyard of a rented apartment building, despite at least one prior complaint about their existence.
Children would play in the backyard. On the day in question, a child brought a rock or a large piece
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on concrete to the third floor and threw it from the window or balcony, to see if he could break it
into pieces. The rock hit the minor plaintiff in the head, and she was badly injured. The trial court
granted the defendant’s motion for summary judgment on the ground that the defendant owed no
duty to the plaintiff.
The Appellate Court ruled that in order to establish the element of duty, the focus of the
inquiry is not on the specific manner in which the harm occurred but instead on whether the general
nature of the harm was foreseeable. Thus, the inquiry depends in part on the generality with which
the nature of the harm is defined. The Appellate Court ruled that the question of whether it was
foreseeable that a child would be hurt by a rock thrown by another child was “close enough to the
margin of reasonable foreseeability that it would be inappropriate to foreclose the foreseeability
inquiry as a matter of law.” Id. at 127. The Appellate Court further noted that the doctrine of
superseding cause no longer applied when a defendant claims that a subsequent negligent act by a
third party cuts off its own liability for the plaintiff’s injuries, citing Barry v. Quality Steel Products,
Inc., 263 Conn. 424 (2003).
In a dissenting opinion, the Appellate Court (Alvord, J.) concluded that the harm that befell
the minor plaintiff in this case was not foreseeable. In particular, Judge Alvord ruled that it was not
foreseeable that a child might throw a piece of concrete at another child, and that the catastrophic
injuries that the minor plaintiff sustained were not within the scope of the risk that could have been
anticipated.
RULING:

The Supreme Court affirmed the Appellate Court decision. The Supreme Court set

forth a very comprehensive and scholarly recitation of the case law of both duty and causation. The
Supreme Court ultimately concluded that on both issues the plaintiff was entitled to a determination
by the trier of the fact.
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Hellamns v. Yale-New Haven Hospital Inc., 147 Conn. App. 405 (Dec. 31, 2013).
[This case is also cited under the “Notice” section.]
FACTS:

The plaintiff, who was pregnant at the time, sustained injuries when she slipped on a

puddle of water and fell in a hospital hallway owned by the defendant. The plaintiff testified that a
janitor pushing a cart with cleaning material and a warning sign had walked past the spot just prior to
the plaintiff’s fall. The case was tried to the court (Berdon, J.) and the court awarded $61,914 in
damages.

RULE:

The Appellate Court overruled the trial court on the grounds of duty. Specifically,

the trial court ruled that in view of the fact that the hallway was used by pregnant patients, and that
the defendant knew the hallway was used by pregnant patients, the hospital’s allowance of a puddle
of water to remain on the floor for any length of time constituted negligence. The Appellate Court
ruled that this interpretation of duty by the trial court was erroneous in the sense that it created a
heightened duty that was akin to strict liability.
According to the Court, the controlling question was whether the defendant had constructive
notice of the defective condition, or in other words, whether the condition had existed for such a
length of time that the defendant’s employees should, in the exercise of due care, have discovered it
in time to have remedied it. As noted by the Court, “To a considerable degree, each case must be
decided on its own circumstances.” Id. at 409.
The Court ruled that the factual evidence offered by the plaintiff was insufficient to establish
constructive notice. Essentially, the plaintiff testified that a puddle of water did exist, and that a
janitor had walked past the puddle of water “just before she fell.” According to the Court, this
evidence was insufficient to support the Court’s finding that the defendant had constructive notice.
7

Gargano v. Azpiri, et al., 110 Conn. App. 502 (2008).
Even though the possessor of land has no duty to warn of a large opening in the floor, of
which the plaintiff had actual knowledge, the possessor still retains the duty to inspect the
premises and maintain the premises in a reasonably safe condition.

FACTS:

The plaintiff, Patricia Gargano, was an assistant to a sub-sub-sub electrical

contractor on a job involving the renovation of a house that was unoccupied. She testified in her
deposition that she knew there was a large hole in the floor, and that they were planning to install a
spiral staircase in that hole. She fell through the hole. Defendants moved for summary judgment, on
the grounds that the defendants did not owe a duty to the plaintiff since she was aware of the hole.
The trial court granted the motion and the Appellate Court reversed.

RULING:

First, even though defendants claimed they didn’t know the plaintiff was on the

property, she clearly was on the property for a business purpose, and thus was a business invitee.
Second, even though the plaintiff’s knowledge of the defect obviated the defendant’s duty to warn,
the defendant’s still owed separate and distinct duties to inspect and maintain the premises, despite
the open and obvious nature of the defect.
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POSSESSION AND CONTROL

Liability for injuries caused by defective premises does not depend on who owns legal title,
but rather on who has possession and control of the premises at the time of the injury. LaFlamme v.
Dallessio, 261 Conn. 247, 251 (2002) (discussion in probate context).
Possession and control is essentially a matter of intention to be determined in light of all the
relevant circumstances. The word control has no legal or technical meaning distinct from its regular
usage. Possession and control refers generally to the power or authority to manage, superintend,
direct or oversee. Mills v. The Solution, LLC, 138 Conn. App. 40, 59 (2012).

Can also have liability without possession and control, where independent duty exists.
Zercie v. Vantage Point Condominium Assoc., 27 Conn. L.Rptr. 45 (2000).

In the landlord-tenant context, a landlord owes a duty of reasonable care as to those parts of
the property over which it has retained control … Landlords do not have a duty to keep in repair any
portion of the premises leased to and in the exclusive possession and control of another. Stein v.
Tong, 117 Conn. App. 19, 27 (2009); LaFlamme v. Dallessio, 261 Conn. 247, 256-57 (2002).

The rule of Webel:
Under certain circumstances, a landlord may still remain liable, even if he has relinquished
possession and control, if the landlord leases premises with conditions that are likely to cause injury
and the landlord knows or should know that the tenant can not reasonably be expected to remedy
those conditions. Webel v. Yale University, 125 Conn. 515 (1939). To satisfy the rule of Webel, the
plaintiff must establish: (1) that there existed at the time of the leasing conditions a defect likely to
9

cause injury to persons entering the premises; (2) that the landlord had knowledge, actual or
constructive, of the existence of the defect; (3) that the landlord had knowledge, actual or
constructive, that persons were likely to be invited upon the premises as customers of the tenant; and
(4) that the landlord had reason to expect that the tenant would not take steps to remedy or guard
against injury from the defect.

CASELAW:
Brye v. State, 147 Conn. App. 173 (Dec. 17, 2013).
[This case also appears in the “Affirmative Act” exception section, as well as the “Expert Testimony
Required” section.]
FACTS:

The plaintiff was an inmate at a state correctional institution, and was acting as a

spotter for a fellow inmate, who was using a weight lifting bench located on a gymnasium stage.
The plaintiff took a step backwards and fell due to a portion of the floor collapsing, causing injuries
to his right foot and leg. The area of the state where the fall occurred had been used as a lighting pit
for theatrical performances in the past, and had been covered with one-quarter inch thick plywood.
The plaintiff received permission from the Claims Commissioner to sue the state and
proceeded to try the case to the court. The plaintiff alleged in his Complaint that at all times relevant
thereto, the correctional facility was “under the authority of the Department of Corrections,” which
is “governed and controlled” by the state. This allegation was admitted by the defendant.
The trial court rendered judgment in favor of the state, claiming that the plaintiff had failed to
prove that the state was in possession and control of the premises, and further, that the plaintiff failed
to provide necessary expert testimony regarding the state’s use of the one-quarter inch thick
plywood.
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RULE:

The Appellate Court found error with the Trial Court’s ruling on the issue of

possession and control, but affirmed the Court’s ruling that the plaintiff failed to offer expert
testimony on the issue of the one-quarter inch thick plywood.
On the issue of possession and control, the Appellate Court found that the state’s answer
admitting the allegations of the Complaint constituted “judicial admissions,” thus dispensing of the
plaintiff’s requirement to prove possession and control.
On the issue of the need for expert testimony, the Appellate Court affirmed the Trial Court’s
ruling that the issue of whether the use of one-quarter inch thick plywood to cover the lighting pit
was beyond the field of the ordinary knowledge and experience of the average fact finder and, thus,
expert testimony was required to establish the breach of the standard of care.
Lastly, in a footnote the Appellate Court appeared to limit the scope of the “affirmative act”
exception to proving notice. The “affirmative act” exception holds that in situations where the
defendant’s conduct created the unsafe condition, proof of notice is not necessary because it safely
may be inferred that the defendant had knowledge thereof.
In Brye, the Court appeared to suggest that the “affirmative act” rule only allows an inference
of notice when circumstantial evidence shows that the defendant knew or should have known of the
dangerous condition. This language, in effect, can be construed as abolishing the “affirmative act”
exception to notice. It is hard to imagine that the Appellate Court would take such a step in a
footnote.

Colon v. Auto Zone Northeast Inc., 148 Conn. App. 435 (2014).
FACTS:

The plaintiff was assaulted in the parking lot of a strip mall where the defendant,

Auto Zone, was a tenant. The plaintiff brought suit against both Auto Zone and the owner of the
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strip mall. It appears clear that the defendant, Auto Zone, did not have possession and control of the
parking lot, whereas the co-defendant owner of the strip mall did. The defendant, Auto Zone, moved
for summary judgment and it was granted.

RULING:

The Appellate Court affirmed. It was clear that the parking lot was a “common area”

pursuant to the terms of the lease between the defendant store and the owner of the strip mall, and
defendant store had no responsibility and, thus, no possession and control over the common areas.

Millette v. Connecticut Post Ltd. Partnership, 143 Conn. App. 62 (2013).
FACTS:

The plaintiff was a security guard working for a security company hired to provide

security for a construction site. The defendants were the owners of the Connecticut Post Mall which
was undergoing a construction project. The plaintiff fell while ascending a stairway where there was
scaffolding and hanging plastic.
The jury awarded total damages of approximately $400,000 after a 20% reduction for
contributory negligence. The court set aside the verdict, on the grounds that the plaintiff failed to
offer any evidence that the defendant was in possession and control of the premises at the time of the
injury.

RULE:

The Appellate Court affirmed. The defendant was the owner of the premises. That

fact, however, in and of itself, does not establish possession and control. The general rule is that
where the owner of premises employs an independent contractor to perform work, the contractor,
and not the owner, is liable, absent evidence that the owner retained control over the area in
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question. Moreover, the non-delegable duty doctrine does not apply to an entity that is not in
possession and control.

Sweeney v. Friends of Hammonasset, 140 Conn. App. 40 (2013).
FACTS:

The plaintiff slipped and fell on an icy driveway while participating in an “Owl

Prowl” at Hammonasset Beach State Park. A non-profit volunteer organization assisted with the
event, although the event was organized by the state Department of Environmental Protection. The
park was owned and maintained by the state. The volunteer organization did not have possession
and control of the state park.
The plaintiff brought suit against the non-profit organization, which claim, according to the
plaintiff, sounded in ordinary negligence. The trial court disagreed and granted summary judgment
on the basis of possession and control, as well as volunteer immunity. The Appellate Court
affirmed.

RULE:

The plaintiff claimed that he was asserting an ordinary negligence claim against the

organization leading the tour, and not a premises liability claim. The court disagreed. The Appellate
Court found that the gravamen of the complaint pertained to liability for the icy condition and thus
sounded in premises liability. Also, the complaint did not allege the basis for a duty owed by the
defendant to the plaintiff, independent of the dangerous condition arising from the premises.
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Fiorelli v. Gorsky, et al., 120 Conn. App. 1105 (2010).
FACTS:

The plaintiff sued Gorsky, the owner of property, for injuries sustained in motor

vehicle accident that occurred in bank parking lot. The owner defended by claiming that, pursuant to
ground lease, the bank had exclusive possession and control of property.

RULE:

The Appellate Court affirmed the trial court’s granting of summary judgment for the

defendant. The Court ruled that the lease firmly established that the bank had complete
responsibility for the design and maintenance of the bank parking lot. At the time of the lease, the
bank building and parking lot did not even exist on the premises. The fact that the owner retained
right to approve the plans for the bank prior to construction, was not sufficient to establish issue of
fact on control.

Baldwin v. Curtis, 105 Conn. App. 844 (2008).
Mere affidavit by landlord that she did not “possess” parking lot that was common to all
tenants, without any explanation as to who “controlled” lot, was insufficient to support
landlord’s motion for summary judgment, even where plaintiff failed to file a counteraffidavit countering the assertion. Baldwin v. Curtis, 105 Conn. App. 844 (2008).

FACTS:

The defendant landlord owned two adjacent properties with common parking lot in

back. The plaintiff was a tenant and fell on ice in the parking lot. The landlord moved for summary
judgment, offering an affidavit that said she was not in possession of the parking lot. The plaintiff
did not submit a countering affidavit. The trial court granted summary judgment.
The Appellate Court reversed.
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REASONING:

As the moving party, the landlord had the duty to prove the absence of a

genuine issue of material fact as to who was in possession and control of the parking lot. Even
though the general rule is that the plaintiff must file a countering affidavit, there is an exception to
that rule when the moving party fails to establish a genuine issue of material fact on a critical
allegation of the cause of action.
There is no dispute the defendant owned the parking lot and the buildings. No dispute, the
building was rented to tenants, and the tenants all could use the parking lot. Under these
circumstances, for a landlord merely to attest that it did not “possess” the parking lot was simply
insufficient.

Alfano v. Randy’s Wooster Street Pizza Shop II, Inc., 90 Conn. App. 766 (August 2005).
Liability for injuries caused by defective premises does not depend on who owns legal title,
but rather on who has possession and control of property. Alfano v. Randy’s Wooster Street
Pizza Shop II, Inc., 90 Conn. App. 766 (August 2005).
FACTS: The plaintiff brought this premises liability action seeking to recover damages from the
defendant pizza shop as well as the lessor of the premises on which the pizza shop was located for
personal injuries sustained when the plaintiff tripped and fell in the pizza shop’s parking lot. The
lower court granted the lessor’s motion for a directed verdict, but nevertheless allowed the jury to
apportion liability to the lessor. The jury found for the plaintiff but apportioned 50% of the liability
to the plaintiff, 10% to the pizza shop, and 40% to the lessor. The trial judge then set aside the
verdict, admitting it erred.
The Appellate Court then reversed and the case was remanded with direction to reinstate the
directed verdict in favor of the lessor and the jury verdict in all respects.
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REASONING:

The Appellate court held that there was no legal basis on which the jury could

return a verdict against the defendant lessor because the plaintiff had not pled or proved that the
lessor had been in possession and control of the premises at the time of the fall.
The Appellate Court further held that the verdict should not have been set aside on the basis
that the defendant lessor had been included on the verdict form. The Court held that the jury was
allowed to apportion liability to the defendant lessor because this assured that the defendant pizza
shop would be obligated to the plaintiff only for the portion of her damages commensurate with its
level of culpability.

Silano v. Cumberland Farms, Inc., 85 Conn. App. 450 (October 2004).
Where the plaintiff failed to offer any proof of the possession or control of the premises by
the defendant corporation, who was the named party in the case, the lower court granted the
motion for a directed verdict. Affirmed on appeal. Silano v. Cumberland Farms, Inc., 85
Conn. App. 450 (October 2004).
FACTS:

The customer brought a slip-and-fall personal injury action against the store owner.

The lower court granted the store owner’s motion for directed verdict after the plaintiff failed to
produce sufficient evidence to prove ownership, possession or control of the subject premises by the
defendant. The Appellate Court affirmed.

REASONING:

Because duty is an essential element in a negligence action, the plaintiff

cannot have an action in negligence unless he shows that the defendant owed a duty to the plaintiff.
Generally one does not owe a duty to entrants unless such a person asserts control or possession over
the property.
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Abramczyk v. Abbey, 64 Conn. 442 (2001).
Abutting landowner has no liability for defect existing in city right-of-way, even where
landowner mowed grass around defect on a regular basis. Abramczyk v. Abbey, 64 Conn. 442
(2001).

FACTS:

Plaintiff tripped over a cast iron water pipe. The water pipe was located near the

sidewalk on the defendant’s premises, but within a right-of-way of the city. The defendant mowed
the grass and pulled weeds around the pipe, but did not change pipe in any way. City maintained
pipe. Plaintiff was aware of pipe’s existence.
Judge Aurigemma granted directed verdict for defendant, Appellate Court affirmed.

RULE:

Even though the pipe was located on the defendant’s premises, the landowner did not

exercise possession and control over pipe. The city exercised possession and control over pipe.

Kriz v. Coldwell Banker Real Estate, 67 Conn. App. 688 (2002).
Where defendant did not possess or control area where plaintiff fell, but did “possess and
control” light switch that illuminated area, issue of fact existed such that directed verdict for
the defendant was in error. Kriz v. Coldwell Banker Real Estate, 67 Conn. App. 688
(2002).

FACTS:

The plaintiff was a real estate agent who was returning a key to a Coldwell Banker

office after showing a house. When she drove up to the office, the interior light was on and a
Coldwell agent was in the office. The exterior lights had been turned off from a switch inside
Coldwell by the Coldwell employee. As the plaintiff approached the office, the Coldwell employee
turned off the interior lights and stood inside the office in total darkness. The plaintiff fell and hit
her head.
17

The trial court granted a directed verdict for Coldwell, since they did not possess or control
area of fall. The Appellate Court reversed.

RULING:

The court ruled that a reasonable jury could have concluded that Coldwell had

exclusive possession and control over light switch. Moreover, Coldwell had a general duty to use
reasonable care so as not to injure a foreseeable person – namely, a separate and distinct duty to its
business invitees.

Possession and Control – Defective Highway Claims:
This same rule also applies in the context of defective highway claims. “Ownership of the
property does not establish liability under § 13a-149 or § 13a-144. Rather, it is the governmental
entity charged with the duty … to keep [the property] in repair … on which the statutes impose
liability.” Coughlin v. Waterbury, 61 Conn. App. 310 (2001).

Bartlett v. Metropolitan District Commission, 125 Conn. App. 149 (2010).
Where the plaintiff brought suit against MDC for injuries caused by a defective storm drain
in a city sidewalk, the Appellate Court affirmed the trial court’s granting of a motion to
dismiss, on the grounds that 13a-149 applied to MDC, and the plaintiff had failed to give
notice of the defect within 90 days as required by the statute.

See also Machado v. Hartford, 292 Conn. 364 (2009), which is addressed under the section
below entitled “Non-Delegable Duties.”
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Possession and Control is not the only basis for liability:
A duty to use care may arise from a contract, from a statute, or from circumstances under
which a reasonable person, knowing what he knew or should have known, would anticipate
that harm of the general nature of that suffered was likely to result from his act or failure to
act. Sevigny v. Dibble Hollow Condo, 76 Conn. App. 306, 318 (2003).

Duties may overlap:
Common law duties, owed by a possessor of land to invitees, exist in addition to any
contractual duties that the possessor may undertake. Sevigny v. Dibble Hollow Condominium, 76
Conn. App. 306 (2003). Thus, it was error in slip and fall case, where trial judge based duty solely
on the existence of written contracts between owner and snowplower, and instructed jury to review
contracts to determine duty. Id.

See also, the rule of Webel (covered above).
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NOTICE – ACTUAL AND CONSTRUCTIVE

Notice: For the invitee to recover from the possessor of land for a defective condition
causing injury, the invitee must prove that the land possessor had either (a) actual notice, or (b)
constructive notice of the defect.

Constructive Notice: As to constructive notice, the determinative question is whether the
defective condition existed for such a length of time that the defendant, in the exercise of reasonable
care, should have discovered it and remedied it. Cruz v. Drezek, 175 Conn. 230 (1978).

“What constitutes a reasonable length of time is largely a question of fact to be determined in
light of the particular circumstances of a case.” Morris v. King Cole Stores, Inc., 132 Conn. 489,
494 (1946).
Circumstantial evidence can be used to establish constructive notice.

CASELAW:
Diaz v. Manchester Memorial Hospital, 161 Conn. App. 787 (2015).
“In slip and fall case that occurred outside the emergency department of Manchester
Memorial Hospital, the court entered judgment in favor of the defendant hospital, where
plaintiff failed to establish constructive notice and how long the ice outside the hospital had
existed before the plaintiff’s fall.” Affirmed on appeal.

Hellamns v. Yale-New Haven Hospital Inc., 147 Conn. App. 405 (Dec. 31, 2013).
[This case is also cited under the “Duty” section.]
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FACTS:

The plaintiff, who was pregnant at the time, sustained injuries when she slipped on a

puddle of water and fell in a hospital hallway owned by the defendant. The plaintiff testified that a
janitor pushing a cart with cleaning material and a warning sign had walked past the spot just prior to
the plaintiff’s fall. The case was tried to the court (Bordon, J.) and the court awarded $61,914 in
damages.

RULE:

The Appellate Court overruled the trial court on the grounds of duty. Specifically,

the trial court ruled that in view of the fact that the hallway was used by pregnant patients, and that
the defendant knew the hallway was used by pregnant patients, the hospital’s allowance of a puddle
of water to remain on the floor for any length of time constituted negligence. The Appellate Court
ruled that this interpretation of duty by the trial court was erroneous in the sense that it created a
heightened duty that was akin to strict liability.
According to the Court, the controlling question was whether the defendant had constructive
notice of the defective condition, or in other words, whether the condition had existed for such a
length of time that the defendant’s employees should, in the exercise of due care, have discovered it
in time to have remedied it. As noted by the Court, “To a considerable degree, each case must be
decided on its own circumstances.” Id. at 409.
The Court ruled that the factual evidence offered by the plaintiff was insufficient to establish
constructive notice. Essentially, the plaintiff testified that a puddle of water did exist, and that a
janitor had walked past the puddle of water “just before she fell.” According to the Court, this
evidence was insufficient to support the Court’s finding that the defendant had constructive notice.
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Mott v. Wal-Mart Stores East, LP, 139 Conn. App. 618 (2012).
The plaintiff slipped and fell on ice in a parking lot of the defendant. The trial court granted
summary judgment on the issue of notice, even though the only evidence attached to the motion was
an excerpt from the plaintiff’s deposition which did not address notice. The trial court noted that the
plaintiff had failed to attach an opposing affidavit.
The Appellate Court reversed, finding that the defendant had failed to meet its initial burden
of proving an absence of genuine fact on the notice issue:
“An important exception exists, however, to the general rule that a party opposing summary
judgment must provide evidentiary support for its opposition, and that exception has been
articulated in our jurisprudence with less frequency than has the general rule. On a motion
by [the] defendant for summary judgment the burden is on [the] defendant to negate each
claim as framed by the complaint . . . . It necessarily follows that it is only [o]nce [the]
defendant’s burden in establishing his entitlement to summary judgment is met [that] the
burden shifts to [the] plaintiff to show that a genuine issue of fact exists justifying a trial.
Accordingly, [w]hen documents submitted in support of a motion for summary judgment fail
to establish that there is no genuine issue of material fact, the nonmoving party has no
obligation to submit documents establishing the existence of such an issue.”

James v. Valley-Shore Y.M.C.A., Inc., 125 Conn. App. 174 (2010).
In this case where plaintiff slipped descending a ladder into a pool, Appellate Court
confirmed trial court’s granting of summary judgment for defendant, where plaintiff had no
evidence to suggest how long defect existed, no evidence of what slippery substance was,
and plaintiff could not identify on which step she slipped.

FACTS:

The plaintiff slipped as she descended a ladder into the defendant’s pool. Plaintiff

could not identify which step she slipped on, and did not know if the step she slipped on was above
or below the water line. Plaintiff’s husband discovered a slippery substance on a step under water
after her fall, but plaintiff did not know if that was the step she slipped on. There was no evidence to
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suggest what the slippery substance was, or how long it had existed. The plaintiff was in the pool
the day before, and had not noticed it.

RULE:

On facts of this case, the evidence was insufficient to establish notice. The plaintiff

had no real evidence to prove how long the “slippery substance” had been on step. Moreover, the
plaintiff failed to prove causation, since she could not say which step she slipped on. Thus, it was
not proven that the slippery substance caused her to fall.

Kurti v. Becker, 54 Conn. App. 335 (1999).
Constructive notice is proven where temperature is above freezing the day before the injury, and
falls below freezing three hours before the incident. Kurti v. Becker, 54 Conn. App. 335 (1999).

RULE: Constructive notice of an icy condition can be proven by showing fluctuations in the
temperature in the days preceding the injury, and by showing the existence of a temperature below
freezing for a sufficient period of time before the injury such that the possessor of land should have
discovered and remedied the condition. Presumably, some level of snow cover must exist.

FACTS: The eighty-nine year old plaintiff went to the defendant’s house to play his recorder with a
group of people that gathered there every Tuesday for five years. As the plaintiff pulled into the
defendant’s driveway, he noticed some ice on it. He parked his car in the same spot where he parked
it every Tuesday, and as he was walking around the car, slipped on the ice and broke his leg.
There was a snow cover on the ground. The majority notes that the temperature was below
freezing three hours before the plaintiff arrived on the premises at approximately 10 a.m. The
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dissent notes that the day before the injury, the temperature was forty-three degrees. The
temperature was above freezing the night before. Between 7 a.m. and 10 a.m., the temperature was
thirty-one degrees (one degree below freezing). After 10 a.m., the temperature was above freezing
for the remainder of the day.
The jury returned a plaintiff’s verdict of $ 186,135.11, finding the plaintiff 35 %
comparatively negligent.

REASONING: Given the fact that the temperature was below freezing for three hours before the
injury, a reasonable jury could have concluded that the ice was on the defendant’s driveway for a
period of time sufficient for the plaintiff to have had constructive notice of it.

NOTE: The defendant also claimed on appeal that the Court erred in failing to charge that there was
no duty to warn, in view of the testimony of the plaintiff that he was aware of ice on the driveway
when he pulled in. The Court refused to consider this argument, because the defendant failed to
furnish to the Appellate Court the transcript of the Court’s charge.
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“AFFIRMATIVE ACT” EXCEPTION TO
PROVING NOTICE

The “affirmative act” rule permits the inference of actual notice when the defendant or its
employees created the hazardous condition. When a defendant has created a hazardous condition, it
may be safely inferred that the defendant had knowledge of it. Meek v. Walmart Stores, 72 Conn.
App. 467, cert. denied (2002) (employer stacked merchandise in unstable manner, causing it to fall
and injure plaintiff).

Brye v. State, 147 Conn. App. 173 (Dec. 17, 2013).
[This case also appears in the “Possession and Control” section, as well as the “Expert Testimony
Required” section.]
FACTS:

The plaintiff was an inmate at a state correctional institution, and was acting as a

spotter for a fellow inmate, who was using a weight lifting bench located on a gymnasium stage.
The plaintiff took a step backwards and fell due to a portion of the floor collapsing, causing injuries
to his right foot and leg. The area of the state where the fall occurred had been used as a lighting pit
for theatrical performances in the past, and had been covered with one-quarter inch thick plywood.
The plaintiff received permission from the Claims Commissioner to sue the state and
proceeded to try the case to the court. The plaintiff alleged in his Complaint that at all times relevant
thereto, the correctional facility was “under the authority of the Department of Corrections,” which
is “governed and controlled” by the state. This allegation was admitted by the defendant.
The trial court rendered judgment in favor of the state, claiming that the plaintiff had failed to
prove that the state was in possession and control of the premises, and further, that the plaintiff failed
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to provide necessary expert testimony regarding the state’s use of the one-quarter inch thick
plywood.

RULING:

The Appellate Court found error with the Trial Court’s ruling on the issue of

possession and control, but affirmed the Court’s ruling that the plaintiff failed to offer expert
testimony on the issue of the one-quarter inch thick plywood.
On the issue of possession and control, the Appellate Court found that the state’s answer
admitting the allegations of the Complaint constituted “judicial admissions,” thus dispensing of the
plaintiff’s requirement to prove possession and control.
On the issue of the need for expert testimony, the Appellate Court affirmed the Trial Court’s
ruling that the issue of whether the use of one-quarter inch thick plywood to cover the lighting pit
was beyond the field of the ordinary knowledge and experience of the average fact finder and, thus,
expert testimony was required to establish the breach of the standard of care.
Lastly, in a footnote the Appellate Court appeared to limit the scope of the “affirmative act”
exception to proving notice. The “affirmative act” exception holds that in situations where the
defendant’s conduct created the unsafe condition, proof of notice is not necessary because it safely
may be inferred that the defendant had knowledge thereof.
In Brye, the Court appeared to suggest that the “affirmative act rule allows an inference of
notice when circumstantial evidence shows that the defendant knew or should have known of the
dangerous condition because it was foreseeably hazardous because the defendant itself had created
it.” This language, in effect, can be construed as abolishing the “affirmative act” exception to notice.
It is hard to imagine that the Appellate Court would take such a step in a footnote.
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DiPietro v. Farmington Sports Arena, LLC, 306 Conn. 107 (2012).
The affirmative act rule did not apply to relieve the plaintiff of proving notice where the
defective condition in question, an artificial surface in an indoor soccer facility, was not readily
apparent or known to the defendant at any time prior to the injury.

FACTS:

The plaintiff injured her ankle while playing soccer at the defendant’s indoor soccer

facility. The plaintiff claimed that the playing surface was inherently dangerous because the surface
had higher resistance to slippage, translating to more significant traction forces on the foot.
The surface had been used in other facilities, and the defendant had no knowledge of its
dangerous qualities. It was admitted that the surface was in good condition and well maintained.
There had been no prior complaints about the surface, and there were no industry or government
standards regulating the use of playing surfaces.
The trial court granted the defendant’s motion for summary judgment on two grounds. First,
the court held that expert testimony was required to establish the standard of care applicable to an
indoor soccer facility. Second, that the defendant had not proved notice of the defect. The Appellate
Court reversed, ruling that the plaintiff was not required to offer expert testimony on the issue of
duty, and that the plaintiff did not need to prove notice since the defendant had created the condition.
The Supreme Court reversed the decision of the Appellate Court.

RULE:

The Supreme Court reversed on the second issue, the issue of notice. The Supreme

Court noted that the concept of constructive notice relies on the principle that if a defect has existed
long enough, then the business owner would have detected it and remedied it. It is triggered by a
general duty of inspection, and assumes the defective condition is detectable by a general inspection.
In the present case, there was no evidence that a visual inspection would have detected the carpet’s
dangerous qualities.
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The Supreme Court applied the same analysis to the affirmative act rule. The Court held that
the affirmative act rule permits the inference of actual notice only when the defendant or its
employees created an obviously hazardous condition. “In the absence of visually discoverable
hazards, previous indications of danger, or industry or government standards, the defendant’s duty
did not extend to the type of scientific testing required to uncover the carpet’s alleged inherent
defects.” Id. at 121.
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SPECIFIC DEFECT DOCTRINE

Specific Defect Doctrine: The notice, whether actual or constructive, must be of the
specific defect which occasioned the injury and not merely of conditions naturally productive of that
defect even though subsequently in fact producing it.
Historically, notice could not be found to exist from knowledge of the general or overall
conditions existing on the premises.
Monahan v. Montgomery, 153 Conn. 386, 390 (1966); White v. E & F Construction Co., 151
Conn. 110, 113 (1963).

CASELAW:
Riccio v. Harbour Village Condominium Assoc., Inc., 281 Conn. 160 (Feb. 6, 2007).
To succeed on a slip and fall case involving black ice, the plaintiff must offer evidence that
defendant had notice of specific defect that caused the injury, as opposed to merely notice of
general condition that caused the defect. Riccio v. Harbour Village Condominium Assoc., Inc.,
281 Conn. 160 (Feb. 6, 2007).

FACTS:

Plaintiff condo owner fell on black ice while taking out garbage to garbage bin

located on common area. The only evidence of notice offered by the plaintiff consisted of
photographs showing snow on the ground in area of garbage bin. The plaintiff failed to offer any
weather reports showing air temperature on the days and hours before the fall.

RULE:

Supreme Court affirms trial court’s granting of directed verdict for the defendant.

Court affirms rule that plaintiff must prove notice of specific defect, and not just general conditions.
NOTE:

Plaintiff conceded to Court that under current law, plaintiff had insufficient evidence
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of notice. On appeal, plaintiff was asking Curt to change law.
Of further note, this case was released just two months before Kelly v. Stop and Shop, 281
Conn. 786 (April 3, 2007).

Palmieri v. Stop and Shop, 103 Conn. App. 121 (2007).
Plaintiff tripped and fell in parking lot where parking lot joined concrete sidewalk. Only
photographs offered as evidence, no measurements. Tried to Court (Corradino, J.).
Court entered judgment for store, based on plaintiff’s failure to prove defect. Appellate
Court affirms. Palmieri v. Stop and Shop, 103 Conn. App. 121 (2007).
NOTE:

Lesson of case – plaintiff needs to offer some evidence of defect.

Ormsby v. Frankel, 54 Conn. App. 98 (1999), aff’d 255 Conn 670 (2001).
Evidence of prior icing condition and prior accident admissible to prove constructive
notice of prior defect. Ormsby v. Frankel, 54 Conn. App. 98 (July 6, 1999),
affirmed 255 Conn. 670 (2001).
RULE:

Evidence that ice had formed in a particular location on prior occasions and evidence

of a prior accident are admissible to prove that the defective condition existed for a long enough
period of time that the defendant had constructive notice. (Connecticut Code of Evidence, §4-1
Definition of relevant evidence.)

FACTS:

Plaintiff’s car skidded on a 250 foot ice patch on the roadway. Plaintiff presented

evidence from witnesses that the area where the accident occurred often had this particular icing
condition. Defendant objected on the basis that this testimony was “irrelevant to the question of
whether the defendant had notice of the ice/water condition that existed at the time of the accident.”
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Plaintiff offered the evidence not to prove actual notice of the condition which injured the plaintiff,
but rather offered it on the timing aspect of constructive notice – namely, since the area was prone to
icing, the defendant should be held to a shorter time period for detecting and correcting the
condition. In other words, the defendant should have discovered and fixed the condition more
quickly, since they knew the area was prone to icing. The trial court allowed the testimony and the
Appellate Court and Supreme Court affirmed.

REASONING:

The defendant relied upon cases which state that: “In highway defect cases,

the notice required ‘is notice of the defect itself which occasioned the injury, and not merely of
conditions naturally productive of that defect and in fact producing it.’ ‘Notice of another defect, or
of the existence of a cause likely to produce the defect, is not sufficient.” Ormsby v. Frankel, at 102.
In other words, the defendant invoked the specific defect doctrine.
The Supreme Court’s decision is significant in two respects. First, the Court held that the
evidence of the prior icing condition was relevant to establish a more truncated time period during
which the defendant should have detected the condition. Id. at 680. The plaintiff had evidence that
the icy condition had existed for 2 ½ hours and the jury would need to determine if the state should
have detected and remedied the condition in that time frame. Thus, the evidence was admissible for
that limited purpose.
Second, the Supreme Court also considered the issue of the admissibility of the prior auto
accident that had occurred one day prior. The Court considered the “substantial similarity” test first
enunciated in Hall v. Burns, 213 Conn. 446 (1990). In so doing, the Court adopted a more relaxed
standard, which it referred to as an “attenuated similarity” standard, when evidence of a prior
accident is offered solely for notice purposes. The Court ruled that evidence of the accident one day
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prior, in the same area, was admissible under its newly adopted standard.

NOTE: The ruling does not affect the viability of the specific defect doctrine. On the contrary, the
court confirms its adherence to the doctrine. However, the decision is important as to the admission
of relevant evidence to prove constructive notice. Evidence pertaining to conditions naturally
productive of the defect may be admissible, on the issue of reasonableness and constructive notice.
Additionally, the decision adopts a “relaxed” “attenuated similarity” standard for the admission of
prior accidents on the issue of notice.

1.

In slip and fall in parking lot, testimony regarding general condition of parking lot

properly excluded as irrelevant, pursuant to specific defect doctrine. Boretti v. Panacea Co., 67
Conn. App. 223 (2001).

2.

In defective highway action, Court affirms exclusion of evidence of sand in same

general area, construing Ormsby in limited fashion. White v. Westport, 72 Conn. App. 169 (2002).

3.

Caselaw in Connecticut places a heavy burden on a slip and fall plaintiff to

demonstrate that a defendant had actual or constructive notice of the specific defect that led to the
accident and not merely of conditions naturally productive of that defect even though subsequently
in fact producing it. Carmody v. Kohl’s Department Store, 2004 WL 2516186 (D. Conn. Nov.
2004) (slip and fall case removed to federal district court).
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4.

Claim that the plaintiff slipped and fell on an ice patch and the classification of the

defendant’s inspection as constant creates a question of fact as to the length of time the specific
defect or dangerous condition was in place and whether the condition had existed for a length of
time sufficient for the defendant, in the exercise of due care, to have discovered the defect in time to
have remedied it. Halsted v. BJ’s Wholesale Club, 2005 WL 1757199 (Conn. Super. June 2005).
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PROVING CAUSATION

McDermott v. State, 316 Conn. 601 (2015).
FACTS:

The defendant State DOT was cutting down a sugar maple tree near a public sidewalk

in Cromwell, Connecticut. The defendant had placed one cone in a southerly location, and one cone
in a northerly direction, on the sidewalk. The plaintiff, a bystander pedestrian, walked inside the
cones and was speaking to one of the workers. When a portion of the trunk was cut, it fell and hit
another limb that had been previously cut, causing the limb to propel towards the plaintiff. The
plaintiff died from the injuries sustained.
The case was tried to the trial court, which found in favor of the plaintiff.
The Appellate Court reversed, concluding that the defendant owed no duty to the plaintiff
and, further, that the defendant’s actions were not the cause of the plaintiff’s injuries. The Appellate
Court remanded the case with direction to render judgment in favor of the defendant.

RULING:

On appeal, the Supreme Court reversed in part and ordered a new trial. The Supreme

Court concluded that the trial court had used the wrong standard in determining the issue of duty
and, therefore, remanded to the trial court for a new trial in accordance with its decision.
On the issue of causation, the Supreme Court reversed the Appellate Court for finding the
issue of causation as a matter of law. According to the Supreme Court, “The question of proximate
causation generally belongs to the trier of fact because causation is essentially a factual issue.”
“Proximate cause is an actual cause that is a substantial factor in the resulting harm. . . the
fundamental inquiry of proximate cause is whether the harm that occurred was within the scope of
foreseeable risk crated by the defendant’s negligent conduct.” According to the Supreme Court in
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this case, the issue of causation was “certainly debatable among reasonable people.” Thus, the
Supreme Court determined that the issue needed to be determined by the trier of fact.

Hernandez v. Dawson, 109 Conn. App. 639 (2008).
Where the defect in question was a dangerous fencepost in a state of disrepair, and where the
fencepost bordered a sidewalk where teenager was located, and where fencepost injured
teenager, there was sufficient evidence for the trier of fact to conclude that the defective
fencepost caused the plaintiff’s injuries. Hernandez v. Dawson, 109 Conn. App. 639
(2008).

FACTS: There is a dangerous fencepost on the defendant’s property in close proximity to
sidewalk. There is conflicting testimony as to how teenager plaintiff comes into contact with
fencepost, but he does, receiving facial injury. The case is tried to the Court. The Court finds in
favor of the plaintiff.

RULING: The question of causation is a question of fact. Appellate review is limited to the issue
of whether the finding is clearly erroneous. The Appellate Court is unwilling to say the finding was
clearly erroneous, where it was clear that the plaintiffs face was injured by the fencepost, where the
defect had existed for at least a year, and where the lack of lighting made it very difficult for the
plaintiff to see it.

Gurguis v. Frankel, 93 Conn. App. 162 (2006).

Where plaintiff lost control of car and left traveled portion of highway, due to drop off on
side of road between newly paved highway and break-down lane, Appellate Court reversed
judgment for plaintiff against private contractor, finding that plaintiff had failed to offer
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sufficient evidence that contractor’s failure to warn plaintiff caused accident. Gurguis v.
Frankel, 93 Conn. App. 162 (2006).

FACTS: The plaintiff is traveling on I-395. The road was newly paved, and there is a drop-off
between the new pavement and the breakdown lane. The contractor’s had not yet painted the line on
the side of the road. The plaintiff, who is in the left lane, moves over to the far left, because a truck
is approaching from behind in the right lane at a high speed. Plaintiff testifies there is a gust from
truck when it passes, pushing her off road.

RULE:

Case is tried to the Court, and judgment enters for plaintiff. The Appellate Court

reverses. The Appellate Court finds insufficient evidence of what caused plaintiff to leave roadway.
The Appellate Court also finds insufficient evidence that the defendant’s failure to warn of the
“declivity” causes accident.

DeOliveira v. PMG Land Associates, LP, 105 Conn. App. 369 (2008).
Where plaintiff, while painting the exterior of a condominium complex, fell from a second
floor balcony, and where plaintiff had no memory of his fall or his conduct immediately
before fall, even where plaintiff offered evidence of defect, the court held there was
insufficient evidence to prove defect caused the fall. The trial court granted summary
judgment, and the Appellate Court affirmed. DeOliveira v. PMG Land Associates, LP, 105
Conn. App. 369 (2008).

Demers v. Rosa, 102 Conn. App. 497 (2007).
Where plaintiff police officer fell while responding to call regarding a roaming dog, evidence
failed to establish that owner of dog “caused” injuries by allowing dog to roam. Demers v.
Rosa, 102 Conn. App. 497 (2007).
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CONTRIBUTORY NEGLIGENCE

Artese v. Town of Stratford, 159 Conn. App. 788 (2015).
FACTS:

The plaintiff brought an action against the town, pursuant to Connecticut General

Statute § 13a-149, the municipal highway defect statute, after she fell in a pothole in the roadway.
The plaintiff was walking in the street because there was no adjacent sidewalk. The case was tried
to the court and at the conclusion of the case the court ruled in favor of the plaintiff, finding that
there was no contributory negligence on the part of the plaintiff. The defendant appealed.

RULE:

On appeal, the Appellate Court affirmed the trial court’s ruling. According to the

Court, the determination of contributory negligence on the part of the plaintiff is a question of fact
subject to the clearly erroneous standard of review on appeal. The Court found that there was ample
evidence in the record to support the Court’s conclusion that the plaintiff was free from contributory
negligence.

Nikides v. Town of Wethersfield, et al., 148 Conn. App. 186 (2014).
FACTS:

This case is a municipal defective highway case that was brought against the

defendant town for a trip and fall on a broken piece of municipal sidewalk. There were two defects
in the sidewalk, a crack and a significant slope on a piece of the sidewalk on the side of the crack.
The plaintiff testified that as she approached the sidewalk she saw the crack and attempted to step
over it. As she was stepping over the crack, she was looking left and right for a train, and she was
about to approach a train crossing. The plaintiff did not see the slope prior to her fall, and as she
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stepped over the fall, her foot went in the slope causing her to fall and sustain injuries. The jury
returned a verdict for the plaintiff.
Since this was a municipal defective sidewalk case, the plaintiff was required to prove that
the defect was the sole proximate cause of her injuries and, thus, that she was free from contributory
negligence, pursuant to Connecticut General Statute § 13a-149. The defendant argued that the
defective condition of the sidewalk was so obvious that an ordinarily prudent person would have
seen it and tried to avoid it and that the plaintiff’s failure to do so contributed to her injuries and
constituted a failure to exercise due care.

RULING:

On appeal, the Court sustained the plaintiff’s verdict. The Court confirmed the

accepted principle that the issue of whether the plaintiff was in the exercise of due care is a question
to be answered by the trier of fact.

Nicefaro v. City of New Haven, 116 Conn. App. 610 (2009).
Appellate Court declines to reverse trial court’s finding that the plaintiff was free of
contributory negligence, ruling that the issue is a question of fact to be determined by the trier of
fact.

Johnson v. Pulidy, 166 Conn. 443 (1933).
“Where the plaintiff’s act was instinctive or due to a momentary and excusable inattention, it
may not constitute contributory negligence.”
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SUBSEQUENT REMEDIAL MEASURES

Duncan v. Mill Management Co. of Greenwich, 308 Conn 1 (2013).
Although trial court improperly allowed evidence of subsequent remedial measure, the Court
found the error to be harmless, since the evidence was cumulative of other properly admitted
evidence.

FACTS:

The plaintiff condo-owner fell on a large step leading from a roof top common area,

breaking her ankle. Step was re-built shortly after event. Defendant building manager testified that
new step could not be built without Board approval. Plaintiff’s counsel had evidence that in fact the
new step built after fall had been built without Board approval. Plaintiff’s counsel offered evidence
to show feasibility, and on the issue of the building manager’s credibility. Trial court allowed it in,
Appellate Court reversed.

RULE:

Although the Supreme Court agreed that it was error to admit the evidence of the

post-remedial changes, the Court found the error to be harmless. The Court ruled that the issue of
whether Board approval was necessary to rebuild steps goes to culpability, not feasibility. The
Condo did not dispute that it was feasible to build a new step. As for the issue of credibility, the trial
court should have employed a balancing test, balancing the probative value versus the prejudicial
effect. Under such a test, according to the Court, the testimony should have been excluded.

PRACTICE NOTE: The Court recognizes that evidence of subsequent remedial measures is very
damaging to the defense. The Court tightly construes the exceptions to Code § 4-7 (a), involving
ownership, control and feasibility of repair.
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ON-GOING STORM DOCTRINE
“UNUSUAL CIRCUMSTANCES”
and
OLD ICE v. NEW ICE ARGUMENTS

Kraus v. Newton, 211 Conn. 191 (1989).
A possessor of property may await the end of a storm and a reasonable time thereafter before
removing or sanding snow and ice from outside walks and steps. Kraus v. Newton, 211
Conn. 191 (1989).

RULE: In the absence of unusual circumstances, a property owner, in fulfilling the duty owed to
invitees upon his property to exercise reasonable diligence in removing dangerous accumulations of
snow and ice, may await the end of a storm and a reasonable time thereafter before removing ice and
snow from outside walks and steps.
The Court’s decision “does not foreclose submission to the jury . . . of the factual
determinations of whether a storm has ended or whether a plaintiff’s injury has resulted from new
ice or old ice when the effects of separate storms begin to converge.” Kraus v. Newton, 211 Conn.
at 198.

FACTS: The plaintiff, a meter reader employed by Northeast Utilities, slipped and fell while
descending the plaintiff’s outside stairs. Freezing rain had begun to fall the previous evening and
persisted at the time of the plaintiff’s fall. The defendant testified that the stairs had not been sanded
at the time of the injury.
Notably, the plaintiff admitted upon cross-examination that the storm was in progress at the
time of his fall. Kraus v. Newton, at 197.
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NOTE: Although the Court affirms and applies the on-going storm doctrine, several points of
significance are made by the Court:
1.

The doctrine applies “in the absence of unusual circumstances.” At no time does the
Court set forth any explanation or criteria for what would constitute “unusual
circumstances.”

2.

Whether a storm has ended is a factual question for the jury.

3.

Whether the defect is a pre-existing dangerous condition from a previous storm is a
factual question for the jury.

Appellate Case Law Post Krause:

Umsteadt v. G.R. Realty, Inc., 123 Conn. App. 73 (2010).
In this slip and fall case, where the plaintiff claimed as defect a puddle that accumulated ice
and snow, the Appellate Court found reversible error where there was conflicting evidence as
to the weather at the time of the event, and the court refused to charge on the on-going storm
doctrine.
FACTS:

The plaintiff slipped and fell on a sidewalk en route to a meeting with her

accountant. The evidence was conflicting as to whether the storm was continuing at the time of fall:
1. Plaintiff said when she got into her car before the fall, no ice or snow on car
2. Plaintiff described weather during her drive as “overcast, misty kind of misty”
3. Said there had been “weather” earlier, but could not remember if it had rained or snowed
4. Witness who had seen plaintiff fall, said it was “cold and rainy” at time of fall
5. Weather reports show snow, freezing rain, heavy rain light rain and mist, throughout time of
fall
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RULE:

The trial court must charge on the doctrine of on-going storm, pursuant to Krauss, if

there is foundation for the charge in the testimony, even if the evidence is “weak or incredible….”
Unsteadt, at p. 79 quoting Wasko v. Farley, 108 Conn. App. 156, 169-70 (2008).

Existence of “old ice” is issue of fact:

Berlinger v. Kudej, 120 Conn. App. 432 (2010).
The Appellate Court reversed the trial court’s granting of summary judgment for the
defendant where plaintiff alleged old ice in complaint, and had submitted an affidavit in opposition
to the motion whereby he attested that the ice upon which he fell was from a prior precipitation.

Unusual circumstances cases:
Ongoing storm doctrine applies to commercial entity.

Sinert v. Olympia and York Development Company, 38 Conn. App. 844 (1995).
The on-going storm doctrine applies with equal force to the commercial property owner.
Sinert v. Olympia and York Development Company, 38 Conn. App. 844 (1995).
FACTS: A winter storm began about midnight on December 28, 1990 and continued to
approximately 12:15 p.m. the next day. At about 1:15 p.m. freezing rain began to fall and continued
to the following midnight.
The plaintiff was a legal secretary at a law firm located in One Corporate Center in Hartford.
She left the building at approximately 3:20 p.m. and freezing rain was falling at that time. The
plaintiff fell on a walkway controlled by the defendant.
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The trial court charged the jury that, in considering the issue of “unusual circumstances”, the
jury could consider “the location of the premises and the use of the premises.” The Appellate Court
ruled that such considerations were not proper.

RULE: In considering the scope of the term “unusual circumstances”, it is inappropriate to consider
the status of the defendant as a commercial property owner. A landowner’s duty of care with respect
to others is determined by the status of the entrant, i.e. trespasser, licensee, or invitee. According to
the Court, the status of the defendant is not relevant in determining the duty owed to a person injured
on the defendant’s premises.

NOTE: The Sinert Court tells us what “unusual circumstances” does not mean. The Appellate
Court gives no indication of what it does mean.

Cooks v. O’Brien Properties, Inc., 48 Conn. App. 339 (1998).
“Unusual circumstances” exception partially defined by Court. Cooks v. O’Brien
Properties, Inc., 48 Conn. App. 339 (1998).

RULE: A trial court may instruct a jury to consider the following factors in determining if grounds
exist for application of the “unusual circumstances” exception to the on-going storm rule: (1)
whether alternative means of egress/ingress for the property are available, and (2) whether a
changeover in precipitation affected the duty owed by possessor of land.

FACTS: On January 8, 1994, at 9:00 a.m., the plaintiff left her apartment building to go shopping
with a friend. A winter storm had deposited snow throughout the night. There had been a previous
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storm four days earlier. The apartment’s parking lot had been plowed, but the front steps had not
been shoveled by the building superintendent. The plaintiff fell as she descended the front steps.
The precise time that the storm ended was in dispute. The plaintiff’s meteorologist testified
that the snow stopped several hours before the fall, but conceded that some form of light
precipitation may have continued to fall until after the plaintiff’s fall. The defendant’s meteorologist
testified that there was precipitation in progress at the time of the plaintiff’s fall.

REASONING: First, it is clear that the issue of when a storm stops, when contested, is a factual
question for jury determination. Second, the court affirmed the use of two considerations for the
“unusual circumstances” exception to the on-going storm doctrine: (1) the availability of other
avenues of egress/ingress; and (2) a change in the nature of the precipitation, such that light snow
flurries after a storm may not justify application of the doctrine in as rigid a manner.
Third, on a relatively slim evidentiary basis, the court approved of the trial court’s instruction
on the old ice versus new ice argument.

NOTE: The Court continues to be reluctant to give a detailed enumeration of what factors should
be considered under the “unusual circumstances” exception to the on-going storm rule.

Cases where summary judgment granted:

Leon v. DeJesus, 123 Conn. App. 574 (2010).
Appellate Court affirms trial court’s granting of summary judgment plaintiff admitted that it
was around freezing and that it was raining when she arrived at premises, that it was still
raining when she left premises two hours later, and snow or ice upon which she fell was not
present when she arrived.
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NOTE:

Plaintiff was a home health care aide visiting a client when she fell on defendant

landlord’s steps. This would have been a sympathetic case to try to build upon an “unusual
circumstances” argument. Unfortunately, the Appellate Court refused to consider the argument
because it had been inadequately briefed.

Cafarelli v. First National Supermarkets, Inc., 46 Conn. Supp. 179 (1999).
Trial court applies on-going storm doctrine in context of motion for summary judgment.
Cafarelli v. First National Supermarkets, Inc., 46 Conn. Supp. 179 (1999).

RULE: No rule of law from this case.
Rule of practice: Plaintiff’s must be prepared to address the issue of the on-going storm
doctrine on a pre-trial motion for summary judgment, especially where plaintiff concedes
precipitation at the time of the injury.

FACTS: The plaintiff fell in the parking lot of Edwards Supermarket in Hartford. The parking lot
had not been plowed. The defendant’s meteorologist testified that a storm was on-going. The
plaintiff claimed that the precipitation was extremely light at the time of injury. There was only one
entrance to the store. There had been no previous storms.

REASONING: In granting the defendant’s motion for summary judgment, the trial court went to
great lengths to distinguish the rule of Cooks v. O’Brien Properties, Inc. Cooks held that the issue
of one ingress and a change in precipitation were factors a jury could consider in interpreting the
“unusual circumstances” exception. Based on Cooks, these issues should go the jury.
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OTHER HELPFUL SUPERIOR COURT CASELAW

Quirk v. Furniture Depot of Milford, Inc., 2005 WL 2008646 (Conn. Super. June 2005).
While a defendant is not ordinarily charged with the duty of removing snow or sleet while
the storm is still in progress, situations may arise where the proximate cause of the accident was a
pre-existing accumulation of ice or snow, the danger of which was increases by the more recent
precipitations. Court denied defendant’s motion for summary judgment where parties offered
conflicting evidence as to whether plaintiff slipped on old packed snow.

French v. Perrault, 1996 Conn. Supp. LOIS 2339 (March 12, 1996).
The parties offered conflicting affidavits regarding weather conditions at the time of injury.
Accordingly, the Court found an issue of fact and refused to grant summary judgment.

Croom v. Dutchess Hamburger of Stratford, 21 Conn. L. Rptr. No. 14, 492 (March 7, 1998).

For a defendant landowner to be victorious on summary judgment “it would be necessary . . .
to establish the snow storm was still in progress during the accident or that the defendant removed
the snow within a reasonable time after the snow fall.” However, the court held that a weather report
certified by the National Climatic Data Center is not conclusive evidence of whether a storm was ongoing, it merely goes to the weight of the evidence.
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Rolf v. Ebetts, 1998 Conn. Supp. LOIS 7580 (June 5, 1998).
The unusual circumstances exception permits a jury to consider evidence with respect to the
changeover in precipitation, and the availability of alternative means of egress from the property, in
determining whether unusual circumstances existed at the time in question, and thus whether a duty
existed.

Muraca v. Baileys Express, Inc., 1993 Conn. Supp. LOIS 5776 (May 28, 1993).
The court refused to grant summary judgment where the plaintiffs offered evidence that “the
storm may have subsided enough so that other property owners were able to make their premises
reasonably safe.”
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PRACTICE CONSIDERATIONS
ON-GOING STORM DOCTRINE

Ask your client at the outset if there was precipitation at the time of fall.

If client denies precipitation at the time of injury:
1. If client says no, ask when did it stop.
2. Check weather reports for closest recording center.
3. File request for admissions with weather report attached.
4. Consult and/or retain meteorologist.
5. Disclose meteorologist.

If client admits precipitation at the time of injury:
6. Explore basis for old ice argument
7. Review weather reports for period of time prior to incident
8. Consult and/or retain meteorologist re: viability of the existence of old ice
9.

Determine availability of other means of ingress/egress.

10. Attempt to build “unusual circumstances” case.
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MODE OF OPERATION CASES, SUPERMARKET CASES
AND
FALLING MERCHANDISE CASES

MODE OF OPERATION CASES

Konesky v. Post Road Entertainment, et al., 144 Conn. App. 128 (2013).
The “mode of operation” rule is not limited only to self-service establishments. Rather, the
dispositive question is whether the operating method of the establishment is such that
dangerous conditions are continuous or easily foreseeable. The mode of operation will not
apply to an operating method that is the establishment’s only method of operation, i.e. a
movie theater must turn out the lights, a bar must serve cold drinks.
FACTS:

The plaintiff was a patron at Hula Hank’s Island Bar in New Haven. The bar was

near capacity. The defendant supplemented its three permanent bars by stationing several “beer
tubs” at additional locations throughout the venue, where patrons could buy a bottle of beer. The
tubs were placed on top of speaker boxes, and a server handed the beers down to the patrons.
The plaintiff slipped and fell on her way to the restroom. Her pants were wet and she saw
water on the floor where she fell, near a beer tub, on top of a step.
The case was tried to a jury. The judge charged the jury on the mode of operation rule. The
jury awarded $292,500 in damages, which reflected a 10% reduction for comparative negligence.
The Appellate Court reversed and remanded for a new trial.

RULE:

The court rejected the plaintiff’s attempt to invoke the “mode of operation” rule based

on the bars use of the “beer tubs”. The court felt that the service of drinks from a beer tub was no
different than the service of drinks from a traditional bar. Thus, the mode of operation was not
inherently hazardous. However, the Court did not that the “mode of operation” rule is not limited to
self-service establishments.
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There is a silver lining in this decision – mode of operation rule not limited to self-service
establishments. Also, as an interesting aside, plaintiff’s tried to invoke the general verdict rule on
appeal. The general verdict rule is a rule of appellate procedure, which greatly benefits the
prevailing party in the lower court. It states, if you advanced different theories of recovery, and the
jury renders a general verdict, and there were no interrogatories indicating upon which basis the jury
ruled for you, an appellate court will presume that the jury found in your favor on every theory.
Thus, on appeal, if an appellant claims error under one theory, you can invoke the general verdict
rule to defeat the appeal, by claiming the jury is presumed to have also found in your favor under the
other theory of recovery which is not the subject of the appeal.
The appellate court did not accept the general verdict rule argument in this case, since the
theories all sounded in premises liability.

Tuite v. Hospital of Central Connecticut, 52 Conn. Sup. 544 (2011), aff’d per curiam, 141 Conn.
573 (2013).
Where the plaintiff slipped and fell on olive oil near a salad bar in a hospital cafeteria, the
court ruled that the mode of operation rule did not apply where the plaintiff failed to prove
that the salad bar was hazardous or that the defendant acted unreasonably under the
circumstances. The Appellate Court affirmed per curiam.

Fisher v. Big Y Foods, Inc., 298 Conn. 414 (2010).
The “mode of operation” rule does not apply generally to all accidents caused by transitory
hazards in self-service retail establishments. Rather, it applies only to those accidents that
result from particular hazards that occur regularly, or are inherently foreseeable, due to some
specific method of operation employed on the premises.
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FACTS: The plaintiff was an invitee at the defendant’s Big Y food store, when he walked down
aisle seven, and slipped and fell in a puddle of liquid. The plaintiff described the puddle as one and
one-half feet in diameter, and the liquid as clear and syrupy. There was no broken container near the
puddle, and the source of the liquid was not apparent. The plaintiff believed it was fruit cocktail
syrup. The puddle of liquid appeared undisturbed, without footprints or shopping cart tracks running
through it.
A videotape admitted into evidence showed that seven minutes prior to the fall, an employee
of the store had swept the floor. The employee testified there was no spill at that time.
The defendant was typical of most modern grocery stores in the sense that customers would
walk through the aisles and remove items from the shelves – thus it was a self-service store. There
was no precise evidence as to how many spills of this nature had occurred at the defendant’s store, or
the relative frequency of spills.

RULE: The plaintiff proceeded to trial solely on a “mode of operation” theory. The trial court
charged on the doctrine, and a plaintiff’s verdict was rendered. The trial court denied the
defendant’s post-trial motions to set aside the verdict. The Supreme Court reversed.
The Supreme Court ruled that the mode of operation rule does not automatically apply to all
“transitory hazards” that cause injury throughout a generally self-service grocery store. Rather, the
rule applies to those accidents that result from particular hazards that occur regularly, or are
inherently foreseeable, due to some specific method of operation employed on the premises.
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Kelly v. Stop & Shop, Inc., 281 Conn. 768 (2007) (en banc).
Pursuant to the “mode of operation” rule, a business invitee who is injured by a defective
condition may recover without proof that the business had actual or constructive notice of
that condition if the business’ chosen mode of operation creates a foreseeable risk that the
condition regularly will occur and the business fails to take reasonable measures to discover
and remove the risk. Kelly v. Stop & Shop Inc, 281 Conn. 768 (2007).

FACTS: The plaintiff sustained injuries when she slipped and fell on a piece of lettuce while
preparing a salad at a self service salad bar in the defendant’s grocery store. The salad bar was
designed so that there was no counter or ledge for resting plates. The manager described the salad
bar as a “precarious” area and salad would frequently fall on the ground. The defendant was unable
to produce any records or logs showing that the floor had been swept prior to the fall.

RULE:

The Supreme Court adopts the “mode of operation” rule. Pursuant to this rule, a

plaintiff can establish a prima facie case of negligence upon presentation of evidence that the mode
of operation of the defendant’s business gives rise to a foreseeable risk of injury to customers and
that the plaintiff’s injury was proximately caused by an accident within that zone of risk. There is no
requirement that the plaintiff prove actual or constructive notice. The defendant may rebut the
plaintiff’s evidence by producing evidence that it exercised reasonable care under the circumstances.

Humphrey v. Great Atlantic and Pacific Tea Co., 295 Conn. 855 (2010).
The holding of Kelly v. Stop & Shop applied to this case, even though the case had
been tried to the trial court before the issuance of the Kelly decision, because the
plaintiff had raise and preserved the mode of operation rule at the time of trial.
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FALLING MERCHANDISE CASES

Meek v. Wal-Mart Stores, Inc., 72 Conn. App. 467 (2002).
Where a store owner negligently stacks merchandise in an unsafe manner, and a
customer is injured by falling merchandise, the storeowner is liable, even absent
notice of actual or constructive notice. Meek v. Wal-Mart Stores, Inc., 72 Conn.
App. 467 (2002).

FACTS:

The plaintiff and his wife were in Wal-Mart, shopping in the sporting goods section.

As they reached for a product on a lower shelf, two aluminum folding tables fell from a higher shelf
and struck the plaintiff. The tables were in boxes, and had been stacked on their sides, on a high
shelf. They had been stacked almost in a vertical position, with no restraining bar in place.
The jury returned a verdict for the plaintiff and awarded $182,000. The jury also found the
plaintiff 50% contributorily negligent, which the trial court set aside and re-instated the full jury
verdict. The Appellate Court affirmed.

REASONING:

The defendants argued that when the tables were stacked by the store, they

were in a stable condition. Thus, there must have been an intervening act by a third person that
caused the tables to fall. The defendant claimed that the tables must have been moved, thereby
creating a dangerous condition, and that the plaintiff was required to prove notice of that specific
defect.
The plaintiff argued that it was dangerous, in the first instance, for the store to stack the
tables, on their side, on a high shelf, without a restraining bar. The plaintiff further argued that if the
defendant, by an affirmative act of its own making, creates an unsafe condition, then there is no duty
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to prove notice. Moreover, a storeowner of a warehouse store must reasonably expect customers to
re-arrange the merchandise.
The Appellate Court agreed, noting that the plaintiff had really alleged a “negligent activity”
theory as opposed to a defective premises theory.
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THE SUPERMARKET CASES

Holody v. First National Supermarkets, Inc., 18 Conn. App. 553 (1989)
(Plaintiff injured due to negligently stacked display of grapefruit juice, concept of notice had no
applicability to claim, since defendant was negligent in constructing the display.)

Tuite v. Stop & Shop Companies, 45 Conn. App. 305 (1997)
Fuller v. First National Supermarkets, Inc., 38 Conn. App. 299 (1995)
(Supermarket liable for leaving pricing stickers on floor.)

Zarembski v. Three Lakes Park, Inc., 177 Conn. 603 (1979)
(Construction company had actual notice of dangerous condition that its employees created.)

Sokolowski v. Medi-Mart, Inc., 24 Conn. App. 276 (1991)
(Slip and fall on after shave lotion; approx. 8-10 feet from where employees working; 5 customers
had been standing in area for 15 minutes, no one heard bottle break; circumstantial evidence can be
used to establish notice.)

Gulycz v. Stop and Shop Company, Inc., 29 Conn. App. 519 (1992)
(Plaintiff’s trousers caught on protruding screw on shelf at end of check out aisle; only evidence was
plaintiff’s testimony and meds; held, no evidence of notice.)

Kapilotis v. Shop Rite Supermarkets, Inc., 14 Conn. App. 250 (1988)
(Plaintiff slipped on uneven section of rug, raised due to presence of candy under rug; type of candy
displayed near rug; area around rug swept several times a day; raised portion of rug was visible.)

Schwarz v. Waterbury Public Market, 6 Conn. App. 429(1986)
(Child (age 13) fell on spot of spilled milk; several witnesses observed milk; dirty in appearance;
trail of milk covering six aisles.)

Colombo v. Stop & Shop Supermarket Co., 67 Conn. App. 62 (2001)
(In slip and fall on spilled milk in supermarket, evidence that milk was “dirty” insufficient to
establish constructive notice.)

Martin v. Stop & Shop Supermarket Cos., 70 Conn. App. 250 (2002)
(Plaintiff fell on a “curl” in a mat near door; tried to court, verdict for defendant; affirmed, but facts
and issues not properly preserved, really no rule of law from this case.)
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NON-DELEGABLE DUTY

The rule of non-delegable duty:

Smith v. Town of Greenwich, 278 Conn. 428 (June 2006).
The owner or occupier of a premises owes a nondelegable duty to keep the premises safe by
protecting third persons from foreseeable injuries. Should the owner hire a contractor to
maintain the property, the owner is vicariously responsible for the consequences arising from
that contractor’s tortious conduct. The defendant that owns or controls property may not
bring an apportionment claim against a contractor hired to carry out the defendant’s
nondelegable duties. Smith v. Town of Greenwich, 278 Conn. 428 (June 2006).

Note: “Regardless of whether the language in Gazo was dicta or was part of our holding, we now
formally adopt the reasoning of that decision…” Smith v. Town of Greenwich, 278 Conn. at 58283.

CASELAW:
Sola v. Wal-Mart Stores, Inc., et al., 152 Conn. App. 732 (2014).
FACTS:

The plaintiff slipped and fell on a slippery floor at a Wal-Mart Store while shopping

for Halloween supplies with his children. At the time of the fall, an independent contractor, hired by
Wal-Mart, was re-finishing the store’s floors and had applied a solution of floor stripper to a portion
of the floors. The stripping solution caused the floor to be slippery where applied. The plaintiff
alleged that the floor was in an unsafe condition due to the presence of the stripping solution.
The case was tried to a jury, and a verdict for the defendant was returned. In her charge and
jury interrogatories, the Court (Scholl, J.) instructed the jury that they were required to find notice as
to the defendant Wal-Mart. On a motion to set aside the verdict, the plaintiff argued that pursuant to
the non-delegable duty doctrine, the jury should have been instructed that if it found actual or
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constructive notice as to the independent contractor, then that was sufficient to impose liability upon
Wal-Mart, since Wal-Mart was vicariously liable for the negligence of its independent contractor. In
denying the motion to set aside, the court noted that the independent contractor was not named as a
defendant to the action and, thus, the only issue was the negligence of the named defendant, WalMart.

RULING:

The Appellate Court affirmed the plaintiff’s claims and reversed the trial court. In so

doing, the Court issued an excellent opinion detailing the parameters of the non-delegable duty
doctrine.
The Appellate Court confirmed that the owner or occupier of the property is vicariously
liable for the consequences arising from an independent contractor’s tortious conduct pursuant to the
non-delegable doctrine. Even if the property owner has no actual or constructive knowledge of an
unsafe condition, the owner still may be vicariously liable for any injuries caused by the negligent
acts or omissions of the independent contractor. Thus, if the independent contractor or its employees
had actual or constructive notice, then the owner is liable pursuant to the doctrine of vicarious
liability, even if the owner itself did not have such notice.

PRACTICE POINTERS:
1.
If a possessor of property hires an independent contractor, the plaintiff need only
prove actual or constructive notice of the defect as to the independent contractor, and the negligence
of the independent contractor is imputed to the possessor pursuant to the non-delegable duty
doctrine.
2.
The issues of non-delegable duty and vicarious liability probably should be pled in
the complaint, although it was not fatal to the plaintiff in Sola, due to the fact that both parties were
on notice of the plaintiff’s use of the doctrine.
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3.
The plaintiff in Sola properly named the store manager as a co-defendant, no doubt
in order to avoid removal to Federal court on diversity grounds.

Machado v. Hartford, 292 Conn. 364 (2009).
In this defective highway action, the Supreme Court ruled that the defendant municipality
had a non-delegable statutory duty, pursuant to C.G.S. § 13a-99, to maintain its roads in safe
condition. Where defect, created by contractor, was the sole proximate cause of injury, the
defendant city is liable. Machado v. Hartford, 292 Conn. 364 (2009).

FACTS:

The City of Hartford had contracted with a private contractor to repair roadway. The

plaintiff was driving home from Hartford Hospital, where she was employed as a nurse. She hit a
large depression in road that caused her car to become airborne and land on an exposed manhole
cover.
The City defended claim by arguing that was negligence of contractor that caused injury, that
it owed no duty to plaintiff, and that City’s negligence was not sole proximate cause of injury. The
trial court ruled for the plaintiff, and the Supreme Court affirmed.

RULE:

The City has a non-delegable duty, pursuant to C.G.S. § 13a-99, t keeps its roadways

in repair. This duty is non-delegable. Thus, City is liable for defects in road, even when defects are
caused b negligence of independent contractor. City is liable regardless of whether contractor is
independent contractor or agent.
Also, City could not prevail on its claim that negligence of city was not sole proximate cause
of injury. Under the statute, issue is whether “defect” was sole proximate cause of injury, and in this
case, it was.
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Tarzia v. Great Atlantic & Pacific Tea Co., 52 Conn. App. 136 (1999).
The duty owed to invitees can not be delegated. Tarzia v. Great Atlantic & Pacific Tea
Co., 52 Conn. App. 136, 148 (1999), cert. granted, 248 Conn. 920, appeal dismissed,
cert. improvidently granted 254 Conn. 786 (October 17, 2000).

RULE:

The possessor of a premises who has invited persons to those premises for a business

purpose cannot escape liability for a claimed breach of its duty to use reasonable care to keep the
premises in a safe condition by hiring another to maintain the premises in a safe condition. Tarzia,
supra at 148, citing Newell v. K. & D. Jewelry Co., Inc., 119 Conn. 332, 334 (1935).

FACTS:

The plaintiff slipped and fell on a plastic bag in the parking lot of Waldbaums grocery

store. Waldbaums leased the premises from a landlord, and according to the lease, the landlord was
responsible for parking lot maintenance. The plaintiff initially sued only Waldbaums. Waldbaums
filed a third-party complaint against the landlord. The plaintiff filed an untimely “assertion of
claim” against the landlord. The landlord then filed a fourth party complaint against the sweeping
contractor. The Court denied the plaintiff’s request to amend to assert a claim against the landlord.
During trial, the Court granted Waldbaum’s motion for summary judgment on the grounds
that the landlord retained control over the parking lot, and thus Waldbaums had no duty over the
parking lot. The Appellate Court reversed and remanded.

REASONING:

The Appellate Court ruled that Waldbaums had leased the parking lot, and

thus had a duty to maintain the lot for the safety of its customers. Waldbaums could not delegate
that duty to the landlord through the lease. Accordingly, the motion should not have been granted on
the grounds of duty.
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The Court also ruled that the trial court should have granted the plaintiff’s motion to amend
to assert a claim against the landlord.

Gazo v. City of Stamford, 255 Conn. 245 (2001).
An independent contractor hired to maintain property owes a duty to an injured invitee.
Gazo v. City of Stamford, 255 Conn. 245 (2001).

RULE:

The independent contractor owes a direct duty of care to the plaintiff, based on his

contract with the property owner. The Gazo decision also affirms the non-delegable duty doctrine,
and holds that an owner of land may not absolve itself of liability by contracting out the performance
of the duty. Gazo, supra at 255. The Court views the non-delegable duty doctrine “as involving a
form of vicarious liability, pursuant to which the party with the duty may be vicariously liable for the
conduct of its independent contractor.” Gazo, supra at 256.

FACTS:

The plaintiff slips and falls on icy and snowy sidewalk. The plaintiff sues owner and

possessor of property. Possessor files an apportionment complaint against snowplower, and plaintiff
pleads a direct claim against snowplower. Snowplower moves to strike and for summary judgment
on plaintiff’s claim, which is granted by trial court.
Supreme Court reverses, holding that the snowplower owes a direct duty to plaintiff.

REASONING:

The Court sets forth sound reasoning for imposition of direct duty on

snowplower. What is most interesting in this decision is the Court’s discussion on non-delegable
duty doctrine. The Court considers the owner’s liability to be akin to vicarious liability. (This
constitutes an exception to the general rule re: non-liability for acts of independent contractors). In
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some cases, owner and snowplower may owe the same duty to plaintiff, in some cases owner’s duty
may be broader.
The court also noted that, since duty between owner and contractor is in the nature of
vicarious liability, § 52-572h does not apply. Thus, there would be no apportionment between
owner and contractors.
A defendant owner of property may not file an apportionment complaint against a contractor.

Riggione v. Kmart Corp., 26 Conn. L.Rptr. 260 (2000)
(Court grants contractor’s motion to strike apportionment complaint – cites at length two
lines of cases.)
Roberts v. C&M Corp, et al, 02 CBAR-2711, CV 067748 (2002)
Harrison v. Vista Vocational & Life Skills Center, CV 02-0459670 S (2003)
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PRACTICE CONSIDERATIONS
ASSERTING CLAIMS AGAINST ALL POTENTIAL DEFENDANTS

1. Prior to suit, attempt to determine all potential defendants through informal discovery.

2. Claim representatives usually are more than willing to disclose names and address of other
potential defendants, i.e. snow removal contractors, sweeping contractors, etc…

3. Once suit is filed, be sure to timely assert a claim against newly added defendants – Time
limits can be very strict.

4. If a new defendant is added for apportionment pursuant to Conn. Gen. Stat. Sec. 52-102b, the
plaintiff may assert any claim arising out of transaction or occurrence within 60 days of the
return date of the apportionment complaint, notwithstanding any applicable statute of
limitation or repose.

5. If a new defendant is impleaded as a third-party defendant, the plaintiff may assert claim
against the newly added third-party defendant within 20 days after the third party
defendant appears.

6. For purposes of “asserting” a claim, an amended complaint should be filed. Do not file a
brief “assertion of claim”. See Tarzia.

7. No apportionment between owner and contractor - § 52-572h does not apply. Gazo.

8. Owner’s liability may be broader than contractors.
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HIGHWAYS, STREETS AND SIDEWALKS
DEFECTIVE HIGHWAY CLAIMS
C.G.S. § 13A-144 AND C.G.S. § 13A-149

Claims against public entities for injuries caused by defects in publicly maintained highways,
streets and sidewalks are controlled by statute. Specifically, the State Defective Highway Statute,
C.G.S. § 13a-144, and the Municipal Defective Highway Statute, C.G.S. § 13a-149, set forth the
procedural and statutory requirements for setting forth such claims.

WRITTEN NOTICE OF CLAIM – 90 DAYS
Both statutes require that, within 90 days of the injury, the claimant must provide written
“notice of [the] injury, and a general description of the same and of the cause thereof and of the time
and place of its occurrence.”
For State claims, written notice must be given to the Commissioner of Transportation.
Currently, the Commissioner is:
James P. Redeker
Commissioner of Transportation
2800 Berlin Turnpike
Newington, CT 06111
860-594-2000
For municipal claims, written notice must be given to the selectmen, or clerk, or to the
secretary or treasurer of such corporation. Most notices are generally directed to the town clerk.
Have the notice either served by a sheriff, or sent by registered mail, return receipt requested.
Also, request a date-stamped copy.
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MAKE NOTICE EXPLICIT
Make sure the notice fully describes the defect, the location of the defect, and fully describe
the nature of injury. Section 13a-149, the municipal statute, has a savings clause; the state statute,
13a-144 does not.

Frandy v. Comm’r of Transportation, 132 Conn. App. 750 (2011).
Appellate Court finds notice under §13a-144, where plaintiff failed to adequately describe
defect and cause of plaintiff’s injury, but rather simply referred to a “defective condition of the
pavement” as the cause of the injuries.

Salgado et. al v. Comm’r of Transportation, 106 Conn. App. 562 (2008).
When multiple plaintiffs are suing, each injured party must provide its own written notice.
When representing multiple plaintiffs in the same action, be sure the notice describes the
elements above as they apply to each individual plaintiff. See Salgado v. Comm. of
Transportation, 106 Conn. App. 562 (2008).

2 YEAR STATUTE OF LIMITATIONS
Even with proper notice, a two year statute of limitations still applies.

SOLE PROXIMATE CAUSE
To succeed on a defective highway claim, the plaintiff must prove that the defect was the
sole proximate cause of the plaintiff’s injury. Thus, any set-off for contributory negligence, even
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1%, defeats the claim. The plaintiff must allege and prove that he or she was in the exercise of due
care at the time of the injury. See Mastrolillo v. Danbury, 61 Conn. App. 693 (2001) (Court affirms
grant of summary judgment, and denial of motion to amend by plaintiff, where plaintiff failed to
allege due care.)
Note: Never plead that the plaintiff was in the exercise of due care in a common law
negligence action. To do so forfeits the statutory presumption that the plaintiff is in the exercise of
due care, and shifts the burden to the plaintiff.

POSSESSION AND CONTROL/DUTY TO MAINTAIN
See also cases cited under Section “Possession and Control – Defective Highway Claims,” infra.

Cuozzo v. Town of Orange, 315 Conn. 606 (2015).
The injury in this case occurred on a private driveway that, although owned and maintained
by the defendant municipality, was not a public road for purposes of a highway defect
statute, at least according to the plaintiff’s allegations. If the driveway was construed as a
public road, then the plaintiff’s claim would be dismissed, because the plaintiff had failed to
give notice pursuant the municipal defective highway statute, § 13a-149. The Supreme Court
ruled that there was insufficient factual basis upon which to rule, and therefore, returned the
case to the trial court for further factual hearings.

Birchard v. City of New Britain, 103 Conn. 79 (2007).
It is also necessary to prove that the place where the injury occurred was in the possession
and control of the defendant or that the defendant had the duty to maintain the area. In a
close call, the plaintiff narrowly escaped a directed verdict where the only evidence she
offered to support this element was her testimony that it was a public sidewalk and it was
maintained by the defendant. The defendant did not rebut or cross-examine that testimony
and the jury ruled for the plaintiff. The defendant’s motion for judgment notwithstanding the
verdict was granted by the trial court; however, it was overturned on appeal, with the Court
siding with the jury because of a complete lack of counter evidence. Birchard v. City of New
Britain, 103 Conn. App. 79 (2007).
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Even where the Defective Highway Statute is not alleged, the court may construe it as a
defective highway claim.

Stroud v. Midtown Tire & Supply, Inc., 146 Conn. App. 806 (2013).
A police officer was injured when he ran into a winching cable that had been stretched across
the street in order to remove a storage container on school grounds. In addition to suing the
towing company, the plaintiff also named as a defendant a member of the town’s board of
education. The plaintiff alleged, and argued at oral argument, that the claim was a
negligence claim brought pursuant to § 52-557n. The superior court dismissed the officer’s
claims and the appeal ensued. On appeal, the Appellate Court ruled that the case fell within
the ambit of the defective highway statute and since the officer had failed to give adequate
notice, the case was properly dismissed.

Escourse v. 100 Taylor Ave., LLC, 150 Conn. App. 805 (2014).
The plaintiff attempted to bring a claim sounding in nuisance against the defendant
municipality, when the plaintiff pedestrian was struck by a car while walking on the shoulder
of the road, due to a snow accumulation on the sidewalk. The Appellate Court affirmed the
trial court’s finding that the complaint fell within the province of § 13a-149, notwithstanding
the allegations of nuisance and, accordingly, the motion to strike was correctly granted.

CONSTRUCTION OF STATUTE
The state Defective Highway Statute is a legislative exception to the common law doctrine of
sovereign immunity and is to be strictly construed in favor of the state. White v. Burns, 213 Conn.
307, 321 (1990).

APPEALABILITY
Although a denial of a motion to dismiss is interlocutory in nature and ordinarily not a final
judgment for purposes of an appeal, when the motion is based on a colorable claim of sovereign
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immunity, a denial of a motion to dismiss is a final judgment from which an appeal may be taken.
Kozlowski v. Comm’r of Transportation, 274 Conn. 497 (July 2005).
NOTE: This rule only applies to motions to dismiss filed by a state defendant under the
doctrine of sovereign immunity. The doctrine of sovereign immunity implicates subject matter
jurisdiction. Municipalities cannot claim the defense of sovereign immunity, rather municipalities
claim the defense of governmental immunity. Thus, a ruling on governmental immunity is not
immediately appealable (see below). Bagg v. Thompson, 114 Conn App. 30 (2009). Vejseli v.
Pasha, 282 Conn. 561 (2007).

CASELAW:
STATE DEFECTIVE HIGHWAY STATUTE – C.G.S. § 13a-144

Sufficiency of Notice:
Beeman v. Town of Stratford, 157 Conn. App. 528 (2015).
FACTS:

The plaintiff tripped and fell while she was walking along an uneven stretch of

sidewalk in Stratford, Connecticut. In her notice sent to the town, the plaintiff described the defect
as “A raised piece of sidewalk located along Lordship Boulevard, across the street from South Auto
Sales in the town of Stratford.” As for her injuries, the plaintiff described, “injuries to her head, left
wrist, left hand, left arm, ribs and both knees.” Although the trial court had originally granted a
motion to dismiss on the issue of inadequate notice, the court reconsidered its decision after
testimony from the town clerk that the notice did not mislead the town in any way. The case was
tried and the jury returned a favorable plaintiff’s verdict, which was then appealed by the defendant.
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RULING:

On appeal, the Appellate Court affirmed the ruling of the trial court that the notice

was sufficient. The court noted that C.G.S. § 13a-149 has a savings clause, which provides that no
notice shall be held invalid or insufficient, “If it appears that there was no intention to mislead or that
such town, city, corporation or borough was in fact misled thereby.” In the present case, the town
attorney indicated that it was not misled by the plaintiff’s notice.

Wasilewski v. Commissioner of Transportation, 152 Conn. App. 560 (2014).
FACTS:

The plaintiff cyclist was injured after he rode over a series of potholes located on

Main Street in Middlefield, Connecticut. On the 90th day, the plaintiff served statutory notice of his
highway defect claim upon the defendant. The plaintiff identified potholes in front of a series of
addresses, but it appears that the addresses that he was referencing either did not exist or did not
exist in the location in which he said they existed. Upon reading the decision, it appears as if the
plaintiff had confused building lot numbers, as shown on architectural drawings for the houses, with
actual house addresses.
The defendants filed a motion to dismiss claiming that the notice was not vague, but was
actually inaccurate. The court (Auregemma, J.) granted the motion to dismiss without oral
argument.

RULING:

The Appellate Court affirmed the trial court’s granting of the motion to dismiss. The

Court found that the plaintiff had provided locations of defects that either did not exist or could not
have been geographically accurate. The Court further found that the trial court’s failure to have a
hearing, as mandated by Connecticut Practice Book § 11-18, was harmless error.
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Stotler v. Dept. of Tranportation, 313 Conn. 158 (2014).
FACTS:

This case arises out of a tragedy that occurred on Route 4 in Avon, when a truck

descending Avon Mountain experienced brake failure and collided with multiple vehicles, causing
deaths and multiple serious injuries. The plaintiff brought an action pursuant to Connecticut General
Statute § 13a-144, the state defective highway action, alleging inter alia that the design of the
roadway was defective. The trial court (Sheldon, J.) denied the defendant’s motion to dismiss,
ruling that the plan of design providing for the state downhill grade on Route 44 was alleged, and
may be proved by the plaintiff that it was defective from the start. The Appellate Court reversed,
concluding that the plaintiff had failed to allege an actionable highway defect under 13a-144, and
thus the claim was barred by sovereign immunity.

RULING:

The Supreme Court affirmed the Appellate Court’s ruling, and ruled that the plaintiff

had failed to allege an actual highway defect under § 13a-144. In Hoyt v. Danbury, 69 Conn. 341
(1897), the court had ruled that a design defect does not fall within the ambit of the state defective
highway statute. However, Hoyt also stated in dictum that a defect in the plan of construction that
was so great as to require repairs almost immediately to make the highway safe for travel would
constitute an exception to the rule. The Supreme Court ruled that under the plaintiff’s theory of
liability, virtually every design defect claim pertaining directly to the layout of the road would be
actionable under the defective highway statute. The Supreme Court refused to recognize such an
open exception to the rule of Hoyt that barred design defect claims.

Cummings v. Dept. of Transportation, 313 Conn. 197 (2014).
This claim was identical to the Stotler claim and arose from the same factual circumstances.
Accordingly the court simply adopted its ruling in Stotler for purposes of this case.
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Tyson v. Sullivan, 77 Conn. App. 597 (2003).
The Court held that boulders and rocks that spilled onto an interstate off ramp from an
adjacent rock ledge did constitute a highway defect within the scope of the highway defect
statute. But note, this case was abrogated by McIntosh v. Sullivan, see below.

McIntosh v. Sullivan, 274 Conn. 262 (July 2005).
Falling rocks and debris do not constitute a “highway defect” for purposes of the highway
defect statute, abrogating Tyson v. Sullivan, 77 Conn. App. 597 (2003). Also, a claim that a
highway was defectively designed does not fall within the limited exception to the general
rule precluding liability under the highway defect statute for design defects unless the plan of
design creates the very type of hazardous condition for which the government otherwise
would be liable had the dangerous condition originated through some means other than the
plan of design. McIntosh v. Sullivan, 274 Conn. 262 (July 2005).

RULE:

A condition or hazard is not a highway defect for purposes of the statute unless and

until the condition or hazard is in the roadway or so close to it that it actually obstructs or impedes
travel upon the roadway. The Commissioner’s statutory obligation under 13a-144 to keep the
highway safe from defects is a reactive obligation, not an anticipatory obligation and does not extend
to inspecting streets in order to prevent dangerous conditions even when it is likely that such
conditions may occur.

FACTS: In McIntosh, the plaintiff brought a highway defect action under 13a-144 seeking
damages for injuries he sustained when the car he was driving on a state highway was struck by
falling rocks and debris.
The trial court denied the motion to dismiss and the Appellate Court affirmed the denial. The
Supreme Court reversed the Appellate Court’s decision and held that the plaintiff’s allegations fell
outside the scope of 13a-144 on the grounds that the defect did not constitute a highway defect
within the scope of the statute.
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Kozlowski v. Comm’r of Transportation, 274 Conn. 497 (July 2005).
Defective conditions located near the roadway, but in areas unintended for travel, are not
highway defects within the ambit of the highway defect statute. Kozlowski v. Comm’r of
Transportation, 274 Conn. 497 (July 2005).

FACTS: The plaintiff was performing maintenance work on a state road pursuant to a state
contract. In the course of his work, the plaintiff stepped on a defective catch basin that broke and
caused him to fall into the catch basin.

RULE: The court ruled that the catch basin did not constitute a “highway defect” within the
meaning of the statute. The court ruled that the catch basin was in an area unintended for
automobile or pedestrian travel.

NOTE: A highway defect is “[a]ny object in, upon or near the traveled path, which would
necessarily obstruct or hinder one in the use of the road for the purpose of traveling thereon…”
Kozlowski, supra.
Liability can extend to the shoulders of the highway which, while not designed for ordinary
traffic, are intended for use when the need arises. Griffin v. Berlin, 130 Conn. 84, 87 (1943).

Mazzuca v. Sullivan, 94 Conn. App. 97 (February 28, 2006).
Sole proximate cause case. Where plaintiff had no memory of how accident occurred, and
could offer no evidence of due care other than evidence he was not speeding, plaintiff failed
to prove sole proximate cause of injury. Mazzuca v. Sullivan, 94 Conn. App. 97 (February
28, 2006).
FACTS:

Plaintiff was operating vehicle on I-84 when vehicle went into uncontrollable spin,

veered off highway and crashed into tree. Plaintiff, who was traveling alone, has no memory of
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accident, including reason why vehicle lost control. There was no evidence that plaintiff was
speeding.
The DOT has stated that a thirty feet area adjacent to the highway should be kept clear of
trees, thereby constituting a “clear zone.” The plaintiff’s argument was that DOT was negligent for
failing to maintain clear zone, since tree he hit was within 30 feet.

RULE:

A plaintiff must prove that he or she is in the exercise of due care, and that the state’s

negligence is the sole proximate cause of the injury. Merely offering evidence that the plaintiff was
not speeding is insufficient.
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MUNICIPAL HIGHWAY DEFECT STATUTE – C.G.S. § 13A-149

“Traveled Portion of Roadway”

Pramuka v. Town of Cromwell, 160 Conn. App. 863 (2015).
FACTS:

The plaintiff brought a municipal highway defect statute claim seeking to recover for

injuries sustained when she tripped and fell while walking along an uneven and cracked portion of a
walkway leading from a designated parking area to an elementary school entrance. The trial court
(Aurigemma, J.) granted the defendant’s motion for summary judgment on the grounds that the
walkway in question did not constitute an area that had a relationship to a public roadway so as to
bring it within the purview of § 13a-149.

RULING:

On appeal, the Appellate Court reversed and remanded for further factual

development. In a very well researched and well-reasoned opinion, the Appellate Court ruled that an
issue of fact existed as to whether the roadway in question was open to the public or, alternatively,
contained sufficient restrictions that would limit the public availability of that roadway.

Horrigan v. Washington, 144 Conn. App. 536 (2013).
Where vehicle slid on ice and sank into storm drain causing the vehicle to flip, the Appellate
Court affirmed a jury verdict for the defendant town. The jury found that the uncovered and
unguarded storm drain on the shoulder of the road was not a defect. Even though the storm drain
was located in an area expected to be used by travelers, the court concluded that there was sufficient
evidence for the jury to conclude that its location was not in a position to hinder or obstruct the use
of the road.
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Nicefaro v. New Haven, 116 Conn. App. 610 (2009).
In this defective highway case, The Appellate Court affirmed the trial court’s entry of
judgment for the plaintiff, after a courtside trial, ruling that there was sufficient evidence of
constructive notice, where the defect consisted of a raised metal tree grate in a city sidewalk.
An employee of the town testified that the metal grates around the trees are prone to rising,
“over a moderate period of time”, as the tree and its roots grow.

FACTS:

The plaintiff tripped and fell on a metal tree grate that surrounded a tree located

within a city sidewalk. The tree and grate occupied about 50% of a city sidewalk. The town
Director of Parks testified that the grates tended to rise “over a moderate period of time” as the tree
roots grew. She admitted that these grates, after they rise, can cause a tripping hazard, and that the
city had “moved away from tree grates” because of this reason.

RULE:

On these facts, the trial court’s determination that the City had constructive notice of

defect was not clearly erroneous.

Nikiel v. Turner, et al., 119 Conn. App. 724 (2010).
In this defective highway action brought against the town, where the plaintiff fell while
walking in the street, even though there was a sidewalk available, the Appellate Court ruled
that it was appropriate for the trial court to charge that if the plaintiff failed to comply with
C.G.S. § 14-300c, then the jury must rule for the defendant. C.G.S. § 14-300c is a criminal
statute which mandates that a pedestrian must use a sidewalk, if one is available, unless it
would be impractical to do so.

FACTS:

The plaintiff regularly walked on Middletown Avenue in Wethersfield. She would

walk in the street, even though sidewalks were available in many parts of the street. He fell in the
street, in an area where there was a sidewalk available, and brought suit pursuant to the municipal
defective highway statute.
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RULE:

Conn. Gen. Stat. § 14-300c states that no pedestrian shall walk in the street if a

sidewalk is available and it is practical to use the sidewalk. In a defective highway action, the
plaintiff must prove freedom from contributory negligence, unlike a standard negligence action,
where the defendant bears the burden of proving that the plaintiff was contributorily negligent.
Thus, the Appellate Court ruled that it was proper to instruct the jury that if the jury found noncompliance with § 14-300c, then they should rule for the defendant.

NOTE:

There is one big problem with the Court’s decision: the statute in issue, C.G.S. § 14-

300, specifically provides that “in any civil action arising under subsection (c), the doctrine of
negligence per se shall not apply. The Court reasoning for applying the statute, contrary to the
statute’s explicit language, makes no sense.

Exclusivity – Defective Highway Statute, when applicable, is exclusive remedy.

Ortiz v. Metropolitan District, 139 Conn. App. 487 (2012).
The plaintiff was injured by a water line and gate box at the intersection of Main and Pratt
Street in Hartford. The cover was off the box, exposing a hole, into which the plaintiff
stepped, sustaining injuries. The trial court ruled that § 13a-149 was the plaintiff’s exclusive
remedy, and that the notice provided was insufficient for failing to describe the plaintiff’s
injuries. The case was dismissed and the Appellate Court affirmed.

Read v. Plymouth Rock, 110 Conn. App. 657 (2008).
In a case where the plaintiff was injured when he fell into a moveable dumpster at a town
waste transfer station, the trial court erred in determining that since the plaintiff had alleged a
highway defect in one count, all of the plaintiff’s other counts alleging alternate theories
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were stricken, since the applicability of the highway defect statute had not yet been
determined. Read v. Plymouth, 110 Conn. App. 657 (2008).

FACTS:

The plaintiff sustained injuries when he fell into a moveable

dumpster at a town waste transfer station. The plaintiff alleged in his complaint alternate theories of
municipal liability, including nuisance, defective highway, § 13a-152, negligence, and § 52-557n.
The defendant moved to strike all of the counts except the defective highway count, relying on the
exclusivity provisions of §13a-149, and the court granted the motion. The defendant then moved for
summary judgment on the defective highway claim, claiming it wasn’t a public highway, and the
court granted that motion as well. The Appellate Court reversed.

RULE:

The trial court granted the Motion to Strike prematurely. Here facts had not yet been

developed as to whether the claim was a highway defect claim. A plaintiff is entitled to plead in the
alternative, and advance alternative and even inconsistent theories of liability in a single complaint.
The Court affirmed the summary judgment, on the grounds that the transfer station was not a “public
highway”.

[This is one of those cases that you kind of step back and say, what was the trial court thinking. The
plaintiff really did everything right to protect himself, and still ended up getting kicked out of court.
Common sense decision by Appellate Court.]
Note: Sometimes it is difficult to determine if defective highway statute applies to a given facts
pattern. Rule of this case – plead everything. [I probably would have added a 7-465 claim as well.]
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Bellman v. Town of West Hartford, 96 Conn. App. 387 (July 2006).
Plaintiff fell entering the Elmwood Community Center in West Hartford. She
initially brought suit against Town, but Complaint did not specify any statute.
Defendant moved for summary judgment, claiming that municipal defective highway
statute was the plaintiff’s exclusive remedy, and trial court granted motion. Plaintiff
claimed action was brought pursuant to 52-557n, and tried to amend complaint re:
area of defect. On appeal, the Appellate Court ruled that trial court should have
treated motion as Motion to Dismiss, and should have held evidentiary hearing.
Specifically, “whether the parking lot is included or excluded from coverage under
the defective highway statute … is a question of fact for the fact finder”. Bellman v.
Town of West Hartford, 96 Conn. App. 387 July 4, 2006).

Ferreira v. Pringle, 255 Conn. 330 (2001).
Exclusivity. The municipal defective highway statute, § 13a-149, is the exclusive remedy
for any claim of a defect that can be construed as a highway defect. Ferreira v. Pringle, 255
Conn. 330 (2001).

RULE:

If the defect in question is an object “in, upon or near the traveled path”, the Court

may construe the defect as a highway defect with the scope of § 13a-149. Once the defect is so
construed, § 13a-149 becomes the exclusive remedy for relief.

FACTS:

The plaintiff was a passenger on a public bus in the town of East Lyme. As he

disembarked the bus onto a grassy embankment on the shoulder of the road, he tripped over the
remnant of a severed steel signpost embedded in the ground. He then fell backwards and was run
over by the bus.
Notice was not given under the defective highway statute within 90 days. Approximately 5
months post accident, notice was given pursuant to § 7-465, alleging negligent maintenance of the
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shoulder against town employees. In his complaint, the plaintiff did not allege § 13a-149, but rather
alleged § 7-465, nuisance and § 52-557n.
The severed sign post was not within the paved portion of the road. However, it was within
the highway right-of-way on the shoulder of the road. It also was an area where travelers on
roadway were expected to be.
The Supreme Court transferred case to itself directly from trial court, and affirmed trial
court’s motion to dismiss.

Note: Where it is unclear if defect falls within scope of highway defect statute, assume it does, and
file notice within 90 days.

Brennan v. Fairfield, 255 Conn. 693 (2001).
Filing of notice on the 92nd day, where clerk’s office closed on 90th and 91st day, is sufficient.
Additionally, incorrect name of clerk, where clerk’s office does in fact receive notice, is not
fatal. Brennan v. Fairfield, 255 Conn. 693 (2001).

Note: In Brennan, the defendant didn’t even raise the second issue, namely the incorrect name of
the clerk, as a basis for challenging the notice. The Appellate Court raised the issue sua sponte.
Fortunately, the Supreme Court applied common sense and reversed.

No Claims of Indemnification Permitted:
Pellecchia v. Connecticut Light & Power, 147 Conn. App. 650 (2014).
FACTS:

The plaintiff’s decedent was electrocuted and died when the motorcycle he was

driving came into contact with downed, energized power lines that were across a public street. The
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plaintiff brought suit against a 911 emergency notification and dispatch center, claiming that the
dispatch center was negligent for failing to notify the power company in a timely manner of the
downed power lines. The dispatch center attempted to bring a third party complaint sounding in
indemnification against the town, claiming that the town had observed the power lines and was
negligent for failing to have closed the public roadway.
The town brought a motion to strike on the grounds that the dispatch center had failed to
satisfy the requirements of § 13a-149, the municipal defective highway statute.

RULING:

On appeal, the Appellate Court affirmed the lower court’s granting of a motion to

strike the third party complaint. The Court held that in a previous decision, the Supreme Court had
already ruled that a municipality cannot implead a third party for indemnification purposes. Smith v.
New Haven (see below). In the subject case, by like token, the Appellate Court ruled that a
municipality cannot be impleaded as a third party for indemnification purposes.
Very simply, for the third party indemnification claim to have any effect, the dispatch center
would first have to be found negligent. If the dispatch center was found to be negligent at any
percentage, then by definition the sole proximate cause requirement of the statute could not be
satisfied and, thus, there would be no basis for a defective highway claim against the municipality.
Accordingly, as a matter of law, the indemnification claim cannot stand.

Smith v. New Haven, 258 Conn 56 (2001).
In a defective highway action, a municipality can not implead a third party for indemnification
purposes. Smith v. New Haven, 258 Conn. 56 (2001).
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REASONING:

In order for a municipality to be found liable under the defective highway

statute, the negligence of the municipality must be the sole proximate cause of the injury. If either
the plaintiff, or any other third party, is even 1% liable, then the municipality is exonerated. A thirdparty claim must fail in the context of this law, because a third-party claim would necessarily require
a third-party to be liable to some extent for the injury, which could not exist if the municipality was
found liable.
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MUNICIPALITY MAY SHIFT LIABILITY FOR SNOW AND ICE
ON PUBLIC SIDEWALK

Pursuant to Conn. Gen. Stat. § 7-163a, a municipality may shift liability for injuries resulting
from the presence of ice or snow on a public sidewalk. Specifically, § 7-163a provides that a city
may, by ordinance, shift liability for injuries resulting from the presence of ice or snow to the owner
or person in possession and control of the land abutting the public sidewalk. This shift of liability,
however, is subject to the following qualifications:

1. The shift of liability, by ordinance, only applies to liability arising from the presence of
ice and snow. Municipalities remain liable for all other defects in sidewalks, i.e. cracks,
debris, etc…

2. Even when the injury is caused by the presence of ice or snow, the municipality may be
liable if the municipality is the entity in possession or control of the abutting land.

3. Even if the injury is caused by the presence of ice or snow, and even if the municipality is
not in possession or control of the abutting land, the municipality still may be liable if the
injury is the result of an affirmative act undertaken by the municipality with respect to
snow and ice on sidewalks. (It appears from a review of the legislative history of § 7163a that legislators were concerned about the situation where a private homeowner
shovels his sidewalk, and a subsequent municipal snow plow redistributes snow or ice
back onto the sidewalk).
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4. Even where municipality has possession and control of sidewalk, abutting landowner can
be held liable for defective condition caused by landowners own positive acts.
Gambardella v. Kaoud, 38 Conn. App. 355 (1995).

CASELAW:
Robinson v. Cianfarani, 314 Conn. 521 (2014).
FACTS:

The plaintiff pedestrian brought a suit against an owner of property that abutted a

public sidewalk for injuries sustained in a slip and fall on snow and ice on the sidewalk. The
defendant argued that the town ordinance in question required property owners whose property
abutted public sidewalks to clear sidewalks of ice and snow, but that it did not impose or shift civil
liability to the property owners. The ordinance had been enacted prior to the adoption of
Connecticut General Statute § 7-163, which provides specific statutory authorization for the shift of
civil liability to the abutting property owner.
The trial court granted summary judgment on the ground that the town ordinance did not
shift liability to the abutting property owner.

RULING:

On appeal, the Supreme Court affirmed. The Supreme Court held that the municipal

ordinance in question did not shift liability to the abutting property owner and, accordingly, there
was no shift of civil liability by which the abutting property owner could be held liable. The Court
further noted that there is support for the proposition that landowners can be held liable for a
defective condition that the landowner creates on the sidewalk, but there were no such allegations or
proof in the subject case.
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Rivers v. City of New Britain, 288 Conn. 1 (July 22, 2008).
Where plaintiff slipped and fell on ice and snow on municipal sidewalk abutting state owned
property, and where municipality had passed ordinance pursuant to 7-163a shifting liability for
snow and ice to the abutting landowner, the city remains liable for the claim, where the abutting
state landowner is immune from liability under the doctrine of sovereign immunity. Rivers v.
New Britain, 288 Conn. 1 (2008).

FACTS:

The plaintiff slipped and fell on ice and snow on public sidewalk in front of 185 Main

Street in New Britain, Connecticut. The property abutting the sidewalk was owned by the state, and
used by Central Connecticut State University. The plaintiff sued both the state, under the defective
highway statute C.G.S. § 13a-144, and the city, pursuant to C.G.S. § 13a-149. The state’s motion to
dismiss was granted, on the grounds that the sidewalk was not a state sidewalk, and therefore not
part of the state highway system. The city’s motion for summary judgment was granted, claiming it
had passed ordinance pursuant to 7-163a, shifting liability to abutting property owner. Appellate
Court affirmed, with a well-reasoned and thoughtful dissent by Judge Bishop. The Supreme Court
reversed.

RULE:

First, the Supreme Court ruled that § 7-163a does not serve to waive the State’s

immunity from suit. A city cannot by ordinance impose liability on the State. Thus, when the
abutting landowner is the State, the city cannot shift liability, and remains liable for the sidewalk
defect.

[A lot of time, ink, and paper were spent by the courts in this case discussing issues of statutory
interpretation. The bottom line is the Appellate and trial decisions made no sense. Purpose of
imposing liability is to make sidewalks safe. Purpose not served where no one is held liable.]
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Smith v. Town of Greenwich, 278 Conn. 428 (June 2006).
Absent a specific statute or ordinance to the contrary, owners of land abutting public
sidewalks are not liable for negligence to those who are injured while walking on the
sidewalks as a result of natural accumulations of snow and ice. Abutting landowners may be
held liable, however, if they act to change the volume or the course of the watery melt that
refreezes to create the dangerous condition that causes the injury. Smith v. Town of
Greenwich, 278 Conn. 428 (June 2006).

Dreher v. Joseph, 60 Conn. App. 257 (2000).
Abutting landowner is not liable for defect in sidewalk absent local ordinance shifting duty
and liability to abutting landowner. Dreher v. Joseph, 60 Conn. App. 257 (2000).

FACTS:

Plaintiff slipped and fell on raised and uneven portion of public sidewalk. (Note: Not

a snow or ice defect). Plaintiff attempted to hold abutting landowner liable pursuant to a local
ordinance which required abutting landowners to keep sidewalk free of defects. Local ordinance did
not make abutting landowner liable for injuries.
Appellate Court affirmed grant of summary judgment for defendant.

RULE:

Absent a local ordinance that explicitly shifts both duty, and liability for injuries,

abutting landowner is not liable for sidewalk defects.
Court also notes that legislature has adopted § 7-163a that permits municipality to shift
liability for snow and ice. However, Court notes that it is “not aware, however, of any statutory
counterpart . . . for raised or uneven sidewalks…” Dreher, supra at 262.
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MUNICIPAL LIABILITY – DEFECTIVE PREMISES

Claims of negligence brought against a municipality for a defective premises are typically
brought pursuant to either C.G.S. § 7-465 or C.G.S. § 52-557. In response to the claim, the
municipality will claim immunity from liability pursuant to the doctrine of governmental immunity.
Thus, the immunity defense becomes the primary consideration for the plaintiff’s attorney bringing a
municipal liability claim.
When you are suing a municipality in negligence, you are claiming that some act or omission
of a public official or municipal employee was negligent. So the first thing you need to do is focus
on that act, and ask certain questions.

Governmental Immunity Analysis:
Question 1 -

Is the governmental act a discretionary act or a ministerial act?

Municipalities are immune from liability for negligence arising from discretionary acts,
subject to the three exceptions below. In contrast, municipalities are not immune from liability for
negligence arising from ministerial acts.

“Discretionary Act” defined : An act that requires the exercise of judgment; an act
performed wholly for the direct benefit of the public and is supervisory in nature.

“Ministerial Act” defined: An act performed in a prescribed manner without the exercise of
judgment or discretion. The existence of a town rule, guideline or procedure may, if
violated, assist in establishing the act as ministerial.
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Question 2 - If the act is discretionary, does one of the three exceptions apply?
Exception 1: Does the act involve malice, wantonness or intent to injure?
Exception 2: Does a statute provide for a cause of action for the failure to enforce certain
laws?
Exception 3: Do the circumstances make it apparent to the public officer that his failure to
act would be likely to subject an identifiable person, or class of persons, to imminent harm?
Requires

(1) an imminent harm;
(2) an identifiable victim, or class of persons; and
(3) the “apparentness requirement” - a public official to whom it is
apparent that his conduct will subject that victim to that harm.

Question 3 - Is the municipality engaged in an act or function that is proprietary in nature?
“Proprietary Function” defined: A function that involves special corporate benefit or
pecuniary profit for the municipality.

“Identifiable Victim” Exception to Discretionary Act Immunity:

Thivierge v. Witham, 150 Conn. App. 769 (2014).
[This case is also listed in the Landowner Liability – Animal Bite section.]
The plaintiff sustained injuries from a bite from a dog that was the subject of two prior
investigations of dog bite incidents by the animal control officer. The Appellate Court
affirmed the trial court’s granting of summary judgment on the grounds of governmental
immunity, whereby the Court ruled that the act was not a ministerial act and further, that the
plaintiff was not an identifiable victim.
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Grady v. Town of Somers, 294 Conn. 324 (2009).
The identifiable person, imminent harm exception to discretionary act immunity does apply
to actions brought directly against the municipality pursuant to § 52-557 (n). However, on
the facts of this case, where the plaintiff fell on ice while disposing of waste at a town
transfer station, the plaintiff was not a member of a class of identifiable victims, and the
Supreme Court affirmed the trial court’s grant of summary judgment for the defendant.

FACTS:

The plaintiff fell on ice while disposing of his Christmas tree at the town transfer

station. The plaintiff held a town issued permit which entitled him access to the transfer station.
The plaintiff brought suit directly against the town (which the court interpreted as a claim pursuant
to § 52-557).

RULE:

The trial court granted summary judgment, and the Supreme Court affirmed on

alternative grounds. First, the court engaged in an extended overview of municipal liability law, and
concluded that the imminent harm, identifiable victim exception did apply to claims brought directly
against the municipality pursuant to §52-557. However, the court then went on to rule that on the
facts of this case, the plaintiff was not an identifiable victim. Since the plaintiff was not legally
required to use the transfer station (he could have hired a private contractor to pick up his garbage),
he was not in a foreseeable class of identifiable victims.

Note: The Supreme Court noted that only one class of identifiable victims has ever been recognized
in the caselaw: namely, school children attending public school during school hours. Burns v.
Board of Education, 228 Conn. 640, 649-50 (1994).
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Haynes v. Middletown, 314 Conn. 303 (2014).
FACTS:

The plaintiff was a high school student in the men’s locker room after gym class

when another student pushed him into a broken locker. The broken locker had a jagged and rusty
edge, and had been in that condition since the fall of 2004. The Complaint was brought against the
own only pursuant to § 52-557n, and alleged town employees were negligent in failing to fix the
locker.
At the close of the plaintiff’s case, the defendant moved for a directed verdict, on the basis of
discretionary act governmental immunity. The plaintiff conceded the act was discretionary, but
argued in response the imminent harm identifiable victim exception to discretionary immunity.
The court did not charge the jury on discretionary act immunity nor on the identifiable victim
imminent harm exception. Neither party submitted instructions on the governmental immunity
doctrine, nor took exception to the charge as given. None of the jury interrogatories addressed
governmental immunity.
The jury returned a plaintiff’s verdict and the trial court set it aside.
On appeal, according to the Appellate Court, the defendant had proven the discretionary
nature of the act (since plaintiff’s counsel had admitted this). The plaintiff, however, failed to plead
and prove the identifiable victim, imminent harm exception, upon which he bore the burden of proof.
Accordingly, the Appellate Court affirmed the trial court’s ruling.
The Supreme Court reversed the Appellate Court. Since the issue of identifiable victim had
not been briefed before the Appellate Court, it should not have been addressed by the Appellate
Court. The case was remanded for further briefing.
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RULE:

On remand, the Appellate Court ordered the parties to submit supplemental briefs, but

ultimately concluded that the trial court properly had concluded that there was insufficient evidence
of eminent harm. During the second appeal to the Supreme Court, the Supreme Court concluded
that on the basis of the plaintiff’s evidence, a properly instructed jury could reasonably conclude that
the defendant’s conduct had subjected an identifiable person to imminent harm. Accordingly, since
the jury had not been instructed that it was required to make this finding, the case was remanded to
the trial court for a new trial.

Cotto v. Board of Education, 294 Conn. 265 (2009).
Where plaintiff was a youth director for a summer program held at city school, and was
injured when he slipped and fell in bathroom while looking for two students, the Supreme
Court reversed the trial court’s entry of judgment for the plaintiff, holding that the defendants
were immune from liability, since the plaintiff was not an identifiable person subject to
imminent harm.

Durrant v. Board of Education, 284 Conn. 91 (October 2007).
The plaintiff, who slipped on a puddle of water on outside staircase of public school, while
she was picking up her 6 year old child from an after-school day care program, was not
within a class of “identifiable victims”, and thus the claim was barred by the doctrine of
governmental immunity. Durrant v. Board of Education, 284 Conn. 91 (October 2007).

FACTS:

The plaintiff slipped and fell on a puddle of water that had accumulated on an outside

staircase of a public school her son attended. The plaintiff was at the school to pick up her 6 year
old son from an after school day care program.
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The trial court granted summary judgment on the grounds of governmental immunity. The
Appellate Court reversed the trial court judgment. The Supreme Court then reversed the Appellate
Court, and re-instated the trial court judgment for the defendant.

RULE: The only class of identifiable victims that has been judicially recognized is that of school
children attending public schools during school hours. Burns v. Board of Education, 228 Conn.
640 (1994). In this case, the Supreme Court refused to expand that class to include parents picking
up children from school, claiming that the parent was not statutorily required to enroll child in after
school program, and thus not required to be on property.

Note: Strong dissent by three Justices (Norcott, Palmer and Zarella). Justice Norcott accurately
notes that some parents “have no real choice” but to enroll children in after school day care
programs.
Why does it matter if the victim was “required to be on property?” That requirement is not in
the statute and has not been a standard used in governmental immunity case law. It is far too
restrictive of a standard. The only status question that matters is invitee, licensee or trespasser.

Prescott v. Meriden, 273 Conn. 79 (May 2005).
Summary Judgment granted for municipal defendant, where plaintiff slipped and fell
on muddy and wet bleachers during a football game, on grounds that plaintiff was not
an identifiable victim (and plaintiff conceded that the defendant’s actions were
discretionary). Prescott v. Meriden, 273 Conn. 79 (May, 2005).
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FACTS:

The plaintiff sustained severe injuries when he slipped and fell on bleachers that were

covered with rain and mud while he was attending his son’s high school football game.

RULE:

One of the three exceptions to a municipal employee’s qualified immunity for

discretionary acts is where the circumstances make it apparent to the employee that his failure to act
would likely subject an identifiable person or narrowly defined class of foreseeable victims to
imminent harm. According to the Court, a parent attending his child’s public school athletic event
does not fall within a class of foreseeable victims. To hold otherwise, according to the court, would
subject the municipality to claims from any member of the public attending a school event, and
would allow the exception to swallow the rule.

Martel v. Metropolitan Water Comm’n, 275 Conn. 38 (August 2005).
Summary judgment upheld on appeal in favor of defendant, where the plaintiff
crashed his mountain bike on recreational land owned by the defendant water
commission. The Court ruled that the alleged failure to inspect and repair trail was a
discretionary duty. Martel v. Metropolitan Water Comm’n, 275 Conn. 38 (August
2005).

FACTS:

The plaintiff crashed his mountain bike on an unpaved, dirt trail on recreational land

owned by the defendant commission, a political subdivision of the state, after arriving at a washed
out area covered with small branches and logs that caused him to lose his balance and fall into an
abutting ravine.
The Supreme Court transferred the case to itself directly from the trial court, and affirmed the
trial court’s granting of summary judgment.

91

RULE:

When a defective premises action is brought against a municipality, governmental

immunity pursuant to General Statute 52-557n and the common law protects the municipality from
liability when the negligent act or omission is committed within the discretionary duties of the
political subdivision or its officers and the act was not done for pecuniary gain.
“Absent evidence of [a policy or directive requiring defendants to perform duties], we
conclude that the defendants’, in determining whether to supervise, inspect and maintain the trails . .
were engaged in duties that inherently required the exercise of judgment.” Martel, supra at 50.
Even though the MDC’s operation of a water utility is a proprietary activity, here the alleged
negligent action regarding the trail was not related to the proprietary activity, and thus immunity did
apply.
Lastly, the Court ruled that Subsection (b) of §52-557n does not create an independent basis
for liability.

Segreto v. Bristol, 71 Conn. App. 844 (2002).
Summary Judgment granted for the defendant, where the plaintiff slipped and fell in
stairway located in municipal senior center, and plaintiff failed to allege facts
sufficient to support the breach of a ministerial duty. Segreto v. Bristol, 71 Conn.
App. 844 (2002).

RULE:

In bringing defective premises action against municipality pursuant to § 52-557n,

Complaint must allege facts sufficient to support a breach of a ministerial duty, or that plaintiff
satisfies identifiable person-imminent harm exception to qualified immunity defense.
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“Identifiable Victim” cases favorable to Plaintiff:

Burns v. Board of Education, 228 Conn. 640 (1994).
Plaintiff school child, while attending school, is in a class of identifiable victims
because child is required to attend school, coupled with his Constitutional entitlement
to a public education. Burns, supra at 649.

Purzycki v. Fairfield, 244 Conn. 101 (1998).
Minor plaintiff, while attending school, tripped by another student in unmonitored
school hallway, was an identifiable victim. Purzycki, supra at 109.

MINISTERIAL ACTS:

Bouchard v. Town of Deep River, 155 Conn. App. 490 (2015).
The plaintiff, a town resident, was injured while walking on a raised platform near the edge
of a dumpster at the town waste disposal and transfer station. The trial court granted summary
judgment on the grounds that the defendant was immune, pursuant to the doctrine of governmental
immunity, and all acts and questions constituted discretionary acts. On appeal, the plaintiff
attempted to argue that the transfer station violated OSHA and thereby the town was in violation of a
ministerial duty. The Appellate Court refused to find OSHA as imposing duty upon the town in this
case since the plaintiff was not a town employee.
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Grignano v. City of Milford, 106 Conn. App. 648 (2007).
FACTS:

The plaintiff tripped and fell over an uneven patio stone while on municipal property

known as Milford Landing in Milford. Plaintiff alleged standard allegations, including failure to
inspect, failure to repair and failure to warn. Interestingly, plaintiff also relied on city ordinances
pertaining to the safety of buildings, to argue that the official actions were ministerial, not
discretionary. The trial court ruled the duties were discretionary, and rendered summary judgment.

RULE:

The Appellate Court affirmed on different grounds, ruling that the plaintiff had failed

to prove an issue of fact as to notice. Before doing so, however, the Court addressed the plaintiff’s
argument. With respect to the city’s duty to warn of the defect, in view of the city ordinance, the
Court ruled that it could be considered a ministerial duty, once the existence of the defect is
established.

Kolaniak v. Board of Education, 28 Conn. App. 277 (1992).
The failure to shovel snow from school walkway was a ministerial act, where Board
of Education had issued bulletin to school custodians that walkways were to be kept
clean. Kolaniak, supra at 279.

FACTS:

The plaintiff was attending night school at Central High School in Bridgeport. As she

was leaving class around 9:15 pm, she fell as a result of snow and ice on walkway.

RULE:

The trial court ruled, as a matter of law, that the removal of snow and ice from a

school walkway was a ministerial act. Appellate Court affirmed.
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Note: It is very hard to distinguish this case from the more recent case law, such as Durrant, were
the courts almost automatically assume the existence of a discretionary duty. Is not the removal of
water from a staircase (Durrant), or the removal of mud from bleachers (Prescott), just as much a
ministerial task as the removal of snow and ice from a sidewalk? Also, if courts decide these issues
on a motion to strike, before discovery, how would a plaintiff ever learn about the school bulletin?

[Practice Pointer: Look for evidence of a mandate or municipal policy prescribing what action
should be taken in a given situation. Any directive that tells a municipal employee what to do in a
given situation may help to establish a ministerial duty]

Tango v. New Haven, 173 Conn. 203 (1977).
The Court concluded that the plaintiff’s allegations that defendants had “caused or
allowed or permitted” plaintiffs to sled on municipal golf course without supervision
and safety measures were sufficiently broad to “permit proof of facts which would
establish that the defendants failed properly to discharge ministerial functions”.
Tango, supra at 205-06.

Pluhowsky v. New Haven, 151 Conn. 337 (1964).
“A ministerial duty on the part of an official often follows a quasi-judicial
determination by that official as to the existence of the state of facts. Although the
determination itself involves the exercise of judgment, and therefore is not a
ministerial act, the duty of giving effect, by taking appropriate action, to the
determination is often ministerial.” Pluhowsky, supra at 347-48.
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Wright v. Brown, 167 Conn. 464 (1975).
The dog warden in Wright was charged under C.G.S. § 22-358 with the duty of
quarantining a dog for fourteen days once she found that the dog had bitten a person
who was not on the premises of the owner or the keeper of the dog. The Court noted:
“While the determination of that state of facts involved the exercise of judgment, the
subsequent duty to quarantine for fourteen days was mandatory and, therefore,
ministerial.” Wright, supra at 472.

Leger v. Kelley, 142 Conn. 585 (1955).
The determination by the motor vehicles commissioner as to whether a car was
manufactured after a certain date, and if so, whether it was equipped with safety
glass, was quasi-judicial and not ministerial. After that determination had been made,
the commissioner’s act of registering or refusing to register the car, according to the
determination he had reached, was ministerial, since the commissioner had no
discretion in the matter.

Silver v. West Hartford, Superior Court, J.D. of Hartford, Docket. No. CV 98-0585357 S
(October 14, 1999).
The plaintiff child drowned while on a field trip with a town operated summer
recreational program. The plaintiff had pled that the defendants had a duty to
supervise the young children under their care, with special attention to the children
who were poor swimmers. The trial court held the duty to supervise in this case was
ministerial in nature.
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INDEPENDENT, DIRECT CAUSE OF ACTION
UNDER C.G.S. § 52-557

Spears v. Garcia, 263 Conn. 22 (2003).
Connecticut General Statute 52-557n creates a direct cause of action in negligence
against municipality, which exists in addition to C.G.S. 7-465 claim. Spears v.
Garcia, 263 Conn. 22 (2003).

FACTS:

The plaintiff was hit by a motor vehicle after she was thrown into street by the high

pressure stream of water flowing from a fire hydrant, which had been opened by an unauthorized
person. The Complaint failed to allege any statutory basis for the cause of action.

RULE:

First, the failure to allege §52-557n in the Complaint was not fatal because, unlike

Williams, the plaintiff had properly alerted the defendant by referencing the statute in its
memorandum of law in opposition to the summary judgment.
Second, the court ruled that §52-557n creates an independent cause of action, separate and
distinct from §7-465 and §7-308. {Note: §52-557n does not have a six month notice requirement,
and does not require that the employee be named as a defendant}.

NOTE: Even if the 6 month time frame for notice under 7-465 of 7-308 has elapsed, a claim may
still be brought in negligence against municipality pursuant to 52-557n.
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Always plead statute in Complaint:

Caruso v. City of Milford, 75 Conn. App. 95 (2003).
Even though Spears creates an independent cause of action pursuant to C.G.S. § 52557n, where plaintiff fails to plead any statute in Complaint, and fails to apprise
defendant some other way that she is relying on statute, then action is considered a
common law action, which is barred under doctrine of governmental immunity.

FACTS:

Plaintiff failed to cite any statute in Complaint. Likewise, plaintiff failed to cite any

statute in pleadings and memorandum of law.

RULE:

Although Connecticut practice Book § 10-3(a) indicates that a statute should be plead

in the Complaint when relied upon, the Court in Spears ruled that provision is directory rather than
mandatory. In Spears, the plaintiff had brought §52-557n to the attention of defendant in its
opposition memorandum. Here, where the plaintiff never cited the statute, the failure was fatal.
Thus, always cite statute in Complaint.

Williams v. City of New Haven, 243 Conn. 763 (1998).
Where no statute is cited in Complaint, Court will construe Complaint as alleging a
common law cause of action, which is barred by doctrine of governmental immunity.
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THE “FALLEN TREE” CASES

Picco v. Voluntown, 295 Conn. 141 (2010).
Where portion of a decayed tree located near town athletic field fell and injured plaintiff, the
Supreme Court affirmed the trial court’s entry of judgment, after granting the defendant’s
motion to strike, on the grounds that the town had not created the nuisance by a positive act,
as required by § 52-557n(a)(1)(C).

FACTS:

The defendant town owned and controlled an athletic field, known as Constitution

Field, adjacent to Voluntown Elementary School. Near the playing field was an old and decaying
white ash tree, with numerous defects, trunk cracks and decay. The plaintiff was watching her
daughter play soccer when a portion of the tree fell on her and caused injuries. The plaintiff brought
suit pursuant to § 52-557n(a)(1)(C), which states that a political subdivision shall be liable for
damages caused by acts which constitute the creation or participation in the creation of the nuisance.

RULE:

The Supreme Court ruled that the plaintiff’s complaint failed to satisfy the positive

act requirement of the statute and common law. The court noted that the legislature and used the
term “act”, but had not included the term omission. As noted by the Court, “[n]otably missing from
the allegations is any claim that the defendants did something to cause the tree to decay….” Id. at
152.

DeConti v. McGlone, 88 Conn. App. 270 (March 2005).
Motion to strike based on governmental immunity granted for municipal defendant, where
rotted tree fell on plaintiff and crushed her car on grounds that plaintiff was not an
identifiable victim. DeConti v. McGlone, 88 Conn. App. 270 (March 2005).
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FACTS:

The plaintiff was driving her automobile five houses from her residence when a rotted

tree fell on her automobile and crushed it. The plaintiff claims that her injuries were a result of the
negligence of the defendant, and the defendant parks and recreation commission for the city. The
Appellate Court upheld the judgment of the trial court granting the defendant’s motion to strike.

RULE:

The Appellate Court held that the fact that the motorist lived in close proximity to the

rotted tree which fell on her car did not make her an “identifiable victim”. The court also held that,
even though the plaintiff lived five houses away, she was not required to drive on the street as a
result of the location of her house so as to make her an “identifiable victim”.

NOTE:

Although the plaintiff in DeConti supplemented her brief to include an argument

pursuant to 13a-149, the court refused to consider the argument, because the case had not been
brought pursuant to 13a-149.

Kondrat v. Brookfield, 97 Conn. App. 31 (August 2006).
Where decayed and rotted tree falls on car killing an occupant, abutting property
owner is not liable, even if owner created the condition that caused tree to decay, but
gave the town timely notification of the decay before the tree fell. Kondrat v.
Brookfield, 97 Conn. App. 31 (August 8, 2006).

NOTE: The trial court denied the town’s motion for summary judgment, finding that the failure of
the public works director to notify the tree warden about the complaint might constitute a ministerial
duty. The plaintiff had settled with the town by the time the appeal had been argued.

100

PROPRIETARY ACTIVITY – NO GOVERNMENTAL IMMUNITY

Blonski v. Metropolitan District Comm’n, 309 Conn. 282 (2013).
The plaintiff sustained injuries while riding her bicycle on property in West Hartford owned
by the MDC. The trial court found that the defendant, a political subdivision of the state, was
engaged in a proprietary function of operating a water supply company and, thus, governmental
immunity did not apply. Likewise, the trial court found that the defendant was not entitled to the
protection of the recreational use immunity statute, in view of Conway v. Wilton.

NOTE:

Subsequent to this case, the recreational use immunity statute was amended to apply

to municipalities under certain circumstances.

Considine v. City of Waterbury, 279 Conn. 830 (2006).
Where the municipality is engaged in proprietary conduct, it “is not clothed with immunities and
is liable to be sued for injuries inflicted through its negligence…” Considine v. Waterbury, 279
Conn. 830 (2006).

FACTS:

In Considine, the defendant city operated a municipal golf course. It rented a

clubhouse located on the property to an entity operating a restaurant but retained responsibility for
maintaining the common areas of the clubhouse that permitted public access to the clubhouse and to
the restaurant. The city re-invested the restaurant’s rent money into maintaining the golf course.
The plaintiff was injured while waiting in the common area leading to the restaurant. While
waiting for a friend, the plaintiff lost his balance and fell through a glass window panel, sustaining
injuries.
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RULE:

In a very lengthy and exhaustive opinion, the Court ruled that the plaintiff was

engaged in a proprietary function. The Court also ruled that a building code is evidence of the
standard of care, even when the code in question was enacted after the construction of the building,
and therefore was inapplicable to the building. (See discussion below).

Mazurek v. Town of East Haven, 99 Conn. App. 795 (2007).
Where town rented volunteer firehouse to private individuals for birthday party to raise
revenue for firehouse, the activity constitutes a proprietary and not a governmental function,
and town is not shielded by governmental immunity for injuries sustained by guest on back
stairs. Mazurek v. Town of East Haven, 99 Conn. App. 795 (2007).

NOTE:

Mazurek was a tough case for the plaintiff. Plaintiff’s engineer was in hospital at

time of trial. Court would not admit report, and refused continuance.

CONCLUSION

NOTE: In Violana v. Fernandez, 280 Conn. 310 (2006), the Court noted the “artificial” distinction
between ministerial and discretionary acts:

We recognize at the outset that the distinction between ministerial and discretionary
duties is not without its flaws. One commentator has stated that the difference
between ‘discretionary’ and ‘ministerial’ is artificial. 18 E. McQuillin, Municipal
Corporations (3d Ed. Rev. 2003) ¶ 53.04.10, p. 183. Indeed, it has been observed
that, “it would be difficult to conceive of any official act, no matter how directly
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ministerial, that did not admit of some discretion in the manner of its performance,
even if it involved only the driving of a nail.” Ham v. Los Angeles, 46 Cal. App.
148, 162, 189 P. 462 (1920). . . . Because the legislature has codified this distinction,
we are bound by it. Violana v. Fernandez, 280 Conn. at 327-28.
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HOUSING AUTHORITY CLAIMS

Walker v. Housing Authority of Bridgeport, 148 Conn. App. 591 (2014).
Where plaintiff’s counsel addressed notice to “Bridgeport Housing Authority” and the
salutation read “To Whom It May Concern” the trial court granted summary judgment on the
grounds that the notice was not provided to the Chairman or Secretary of the Authority, as
required by Conn. Gen. Stat. § 8-67. The Appellate Court affirmed.

Cotto v. Hartford Housing Authority, Sup. Ct. CV 136043663S (2014) WL5568707 (Peck, J.),
(September 30, 2014).
In a case where the plaintiff directed notice to the “Executive Director” based on Conn. Gen.
Stat. § 8-41(a), the trial court found an issue of fact did exist pursuant to Fontanella v.
Housing Authority, 111 Conn. App. 490 (2008).

Fontanella v. Housing Authority, 111 Conn. App. 490 (2008).
When bringing a defective premises claim for injuries sustained on property owned or
controlled by municipal housing authority, notice must be provided pursuant to § 8-67.
Specifically, statute requires written notice within six months, to the chairman or secretary
of the authority. Fontanella v. Housing Authority, 111 Conn. App. 490 (2008).

FACTS:

Slip and fall claim on property owned by housing authority. Plaintiff sent timely

notice of claim to “executive director” of authority. Defendant moved for summary judgment on
grounds that the notice was not sent to the “chairman or secretary of the authority” as required by §
8-67. Trial Court (Sferrazza, J.) granted motion. Appellate Court reversed.

RULE:

Appellate Court found that issue of fact existed under the housing statutes as to

whether “executive director” and “secretary” was in fact the same person.
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[I inserted this case merely to remind everyone that there is a separate notice statute for housing
authority claims; as always, pay meticulous attention to requirements of statute.]
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BUILDING CODES, FIRE CODES, AND OTHER CODES

In cases involving premises defects that do not involve ice and snow, such as sidewalk cases,
stairway cases or other parking lot defects, one challenges faced by the plaintiff is establishing that
the defect in question constitutes an unreasonably unsafe condition. Without some form of objective
analysis, either in the form of expert testimony or a written code or guideline, jurors are left with
little guidance for their determination of whether the condition is unreasonably unsafe. Many expert
witnesses, such as mechanical and structural engineers, are reluctant to define a condition as unsafe
absent some violation of a local code, such as a building code, fire code, life safety code, housing
code or other applicable code. See Mroczek v. Kret, 81 Conn. App. 128 (2004) (Appellate Court
affirms exclusion of expert’s testimony where testimony is not based on objective standard.) A
defective premises case can be significantly buttressed if the plaintiff can establish a code violation
in support of his or her claim of negligence.
The introduction of a code violation into a defective premises case, however, is not without
some obstacles. Significantly, it is likely that the defense counsel will raise one or more of the
following defenses.

Retroactivity:
The state building code and local building codes contain a number of requirements for inside
stairways, outside stairways, walkways, parking lots and other public areas which can be of great
assistance to establishing a defective premises case. However, the state building code and local
building code are not retroactive. In other words, for the most part, once a building is built, the
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building owner generally does not have an obligation to comply with subsequent revisions to the
building code, absent a significant renovation or change of use.
Thus the relevant building code for purposes of a negligence case is the building code which
was in effect at the time that the building was built. With relatively modern buildings, this is not an
obstacle, as the more modern codes are comprehensive. However, with older buildings, finding the
applicable local building code can prove to be a challenge. Moreover, the older codes were much
less detailed and contained fewer provisions than the current building code and thus tend to be less
helpful in establishing a defective premises case.

BOCA as the State Building Code:
The building code is published by an organization identified as Building Officials and Code
Administrators, Inc. (“BOCA”). In 1971, the State of Connecticut adopted the 1970 BOCA Building
Code, with some limited amendments. See Conn. Gen. Stat. § 29-252 et seq. Since 1971, there have
been newer editions published by BOCA, all of which were adopted by Connecticut, but not always
immediately. For example, the 1996 revision of BOCA was not adopted by Connecticut until May
1, 1999. See attached chart.

Retroactive codes:
Some codes are retroactive. For example, most fire codes and life safety codes are
retroactive which means that the building owner does have a continuing obligation to comply with
fire codes and life safety codes. However, these codes pose different challenges, in view of the fact
that the codes typically apply only to specific, limited situations that may not have applicability to a
typical defective premises case. In order to succeed on claim of negligence per se, or statutory

107

negligence, based on the violation of a code or statute, it is necessary to establish that the code or
statute is directly applicable to the case in hand. In other words, the duty created by the code or
statute must be owing to the person injured and not to someone else in order that a violation thereof
constitutes actionable negligence. Wright v. Brown, 167 Conn. 464, 468 (1975); Hassett v. Palmer,
126 Conn. 468, 472 (1940). Statutory negligence is only actionable if two conditions are satisfied:
(1) plaintiff must be a member of the class protected by a statute or code; and (2) the injury must be
of the type that the statute was intended to prevent. Wright v. Brown, supra at 468-69; Gore v.
People’s Savings Bank, 35 Conn. App. 126, 130-31 (1991), cert. granted in part, 231 Conn. 923
(1994); W.P. Keeton, Prosser and Keeton on Torts, §36, at. 220-229 (5th ed. 1984). The question
of whether a particular person is entitled to claim the protection of a statute is a question of law for
the court to decide. Hassett v. Palmer, supra at 473.

The Supreme and Appellate courts have consistently declined to recognize claims based on
statutory negligence where the terms of the statute did not indicate an intent either to protect the
plaintiff, or to protect against the injury claimed. For example, in Packtor v. Seppala & Aho
Construction Co., 33 Conn. App. 422, cert. granted in part, 229 Conn. 901, appeal dismissed,
231 Conn. 367 (1994), the plaintiff sought compensation for injuries sustained in a fall while
climbing a second floor stairway, described as a "ships ladder", in a local Stop and Shop grocery
store. The plaintiff claimed a violation of the state fire code, Connecticut General Statute § 29-389
and Connecticut General Statutes § 29-391 which required, inter alia, two remote means of egress
by stairways or fire escapes for each building. The plaintiff claimed that the defendant's failure to
provide a suitable interior stairway as required by the code was a violation of the statute and
therefore negligence per se. At the time of the plaintiff's fall, there was no fire or other emergency.
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The trial court in Packtor granted summary judgment and the Appellate Court affirmed. Very
simply, the Court ruled that the provisions in the fire code applied to create safe conditions in the
event of fire, in the absence of such an emergency, the statute had no applicability to the case at
hand.

The following is a list of some additional cases where plaintiff's attempted to use a code,
regulation or statute has been frustrated under an "applicability" type argument. Gore v. People’s
Savings Bank, supra at 133 note 8 (regulation declaring as nuisances "dilapidated or filthy"
buildings did not constitute negligence per se in context of lead paint poisoning of minor); Cadrain
v. Kent Condominiums, Inc., 24 Conn. App. 554 (1991) (statute regarding condominium bylaws
did not create statutory duty of care with respect to snowplowing); Wright v. Brown, 167 Conn.
464, 469 (1975) (plaintiff bitten by dog was within class protected by dog quarantine statute, but
injuries were not the type the statute intended to prevent); Coughlin v. Peters, 153 Conn. 99 (1965)
(ordinance regulating parked cars was not intended for the benefit of minor hit by moving car);
Hassett v. Palmer, 126 Conn. 469 (1940) (violation of public utility regulation did not constitute
negligence per se, where defendant's could not have reasonably anticipated injury); Gonchar v.
Kelson, 114 Conn. 262, 264-67 (1932) (motor vehicle registration statute not intended to protect
plaintiff in motor vehicle accident).
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Codes are evidence of the standard of care:

CASELAW:
Czajkowski v. YMCA of Metropolitan Hartford, 149 Conn. App. 436 (2014).
[This case is also listed in the Expert Testimony section.]
FACTS:

The plaintiff, 14 years of age, was attending an outdoor summer camp when he

attempted to jump over a small fence, approximately 18” high, which was used to protect flowers
that would grow around a stone. In so doing, the plaintiff failed to clear the top rail and as a result
thereof, he fell and struck his head on the ground.
The plaintiff attempted to offer an engineer, Anthony Storace, to suggest that the fence was
dangerous, and his opinion was based in part upon building code regulations that guards should be at
least 42” high. The regulations upon his relying pertained only to indoor guards.
The trial court granted the defendant’s motion to preclude the plaintiff’s testimony on the
grounds that the opinion was based on irrelevant building codes, and the subject of the testimony
was within the knowledge of the average person. The jury returned the verdict in favor of the
defendant.

RULING:

On appeal, the Appellate Court affirmed the trial courts preclusion of the expert

testimony. The Court distinguished Considine v. Waterbury, 279 Conn. 830 (2006) on the grounds
that in Considine, the Court permitted the reference to building codes which were applicable to the
situation at hand, yet were not enforceable due to the fact that the building pre-dated the adoption of
the code. In the present case, the Appellate Court ruled that the building code regulations upon
which the plaintiff sought to rely were not applicable to the situation at hand.
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Considine v. City of Waterbury, 279 Conn. 830 (September 2006).
Building code is admissible as evidence of standard of care, even when building pre-dates the
code, and code is therefore inapplicable to building. Considine v. City of Waterbury, 279 Conn.
830 (September 2006).
FACTS:

In Considine, the defendant city operated a municipal golf course. It rented a

clubhouse located on the property to an entity operating a restaurant but retained responsibility for
maintaining the common areas of the clubhouse that permitted public access to the clubhouse and to
the restaurant. The city re-invested the restaurant’s rent money into maintaining the golf course.
The plaintiff was injured while waiting in the common area leading to the restaurant. While
waiting for a friend, the plaintiff lost his balance and fell through a glass window panel, sustaining
injuries.

RULE:

The Supreme Court had previously never considered the issue of whether a building

code, which technically did not apply to the premises, could nevertheless be considered as evidence
as the standard of care. In this case, the court answered the question in the affirmative.

Stein v. Tong, 117 Conn. App. 19 (2009).
Where plaintiff claims that defect was in violation of applicable building code, the applicable
code section must be read or submitted into evidence; even if no expert testimony is offered,
the plaintiff should offer the Code and request the Court to take judicial notice of the Code.
Stein v. Tong, 117 Conn. App. 19, 25 (2009).
FACTS:

Courtside trial, where Court ruled in favor of the plaintiff, finding that the defect in

question, an oversized outside step, was in violation of the applicable building code. The building
code was not offered into evidence. The only evidence was the testimony of the plaintiff that the
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step was in violation of the Code, but the plaintiff had no special expertise. Appellate Court
reversed.

RULE: Plaintiff needs to offer the Code section if a building code violation is claimed.

In Wendland v. Ridgefield, 184 Conn. 173, 181 (1981), the Supreme Court held that a
violation of OSHA did not entitle the plaintiff to a negligence per se charge. Significantly, however,
the Court ruled that the OSHA regulation was admissible as evidence of the standard of care.
Likewise, in New London Federal Savings Bank v. Tucciarone, 48 Conn. App. 89 (1998), the
Connecticut Appellate Court has ruled that building codes and fire codes are not evidence of
negligence, but are evidence of the standard of care.

NOTE: If a trial court refuses to give a negligence per se charge on a code, then at the very least an
applicable code should constitute evidence of the standard of care. Thus, it is important to offer a
copy of the code at the time of trial. If an expert is testifying, the code can be authenticated and
offered through the expert. If no expert is testifying, the state codes and must local codes should be
entitled to judicial notice. See Tait & LaPlante, Handbook of Connecticut Evidence, § 6.3.1 (2d ed.
1988).

NOTE: Some codes are published by organizations that may have a hidden agenda. For example,
many of the ANSI codes are published by ANSI organizations whose members come from
companies who seek to limit lawsuits against products that they sell.
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RECREATIONAL USE IMMUNITY

Connecticut General Statute § 52-557f provides immunity to a possessor of land who makes
the land available to the public, without charge, for recreational purposes. The stated purpose of the
statute was to encourage private landowners to make land available for public recreational use.

NOTE: If a fee is charged, the immunity is lost.

Historically, the statute did not apply to municipalities. Conway v. Wilton, 238 Conn. 653,
on remand, 45 Conn. App. 17 (1997).
In 2011, the Legislature changed the definition of land such that the statue now has some
limited applicability to municipalities. The new statutory definition of land reads:
As used in sections 52-557f to 55-557i, inclusive:
“. . . (2) “Land”, means land, roads, water, watercourses, private
ways and buildings, structures, and machinery or equipment when
attached to the realty, except that if the owner is a municipality,
political subdivision of the state, municipal corporation, special
district or water or sewer district: (A) “Land” does not include a
swimming pool, playing field or court, playground, building with
electrical service, or machinery when attached to the realty, that is
also within the possession and control of the municipality, political
subdivision of the state, municipal corporation, special district or
water or sewer district; and (B) “road” does not include a paved public
through road that is open to the public for the operation of four-wheeled
private passenger motor vehicles;”
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LAND OWNER LIABILITY – ANIMAL BITE CASES

The liability for dog bites is controlled by statute under Connecticut law. Specifically, Conn.
Gen. Stat. § 22-357, Connecticut’s “dog bite” statute, states that the owner or keeper of a dog is
strictly liable for damages caused by a dog bite, except when a person is committing a trespass, or
teasing, tormenting or abusing the dog.
Strictly speaking, a dog bite case would not generally be considered a premises liability case.
However, several cases have sought to hold landowners, lessors, and property owners liable for dog
bites, even when the property owner is not the “owner of keeper” of the dog. Accordingly, the issue
of a landowner’s liability for a dog bite occurring on his premises needs to be considered in a
discussion of premises liability law.

Charles v. Mitchell, 158 Conn. App. 98 (2015).
FACTS:

A non-tenant who was injured by a dog owned by a tenant, brought an action against

the landlord to recover for injuries sustained during the attack by the dog. The lease agreement
prohibited ownership of a dog by the tenant. The landlord knew that the tenant had a dog living in
her apartment, but took no action. The landlord also knew that the dog had attacked at least one
prior victim.
At the time of the attack, the plaintiff was walking on a sidewalk, Woodlawn Circle, when
the dog charged from the premises. The actual attack occurred on the public street in front of a
neighboring property. The superior court granted summary judgment in favor of the landlord.
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RULING:

The Appellate Court affirmed the grant of summary judgment by the trial court.

Since the attack did not occur on the landlord’s property, the Appellate Court ruled that there could
be no liability, since the attack occurred at a location over which the defendant exercised no control.
Specifically, the Court ruled that “Because the defendant did not owe a duty of care to the plaintiff
beyond the boundaries of the premises, the Court properly found that the defendant was entitled to
judgment as a matter of law.”

Thivierge v. Witham, 150 Conn. App. 769 (2014).
[This case is also listed in the Municipal Liability – Defective Premises section.]
The plaintiff sustained injuries from a bite from a dog that was the subject of two prior
investigations of dog bite incidents by the animal control officer. The Appellate Court
affirmed the trial court’s granting of summary judgment on the grounds of governmental
immunity, whereby the Court ruled that the act was not a ministerial act and further, that the
plaintiff was not an identifiable victim.

Vendrella v. Astriab Family Ltd. Partnership, 311 Conn. 301 (2014).
As a matter of first impression, the Supreme Court held that the owner or keeper of a
domestic animal has a duty to take reasonable steps to prevent injuries that are foreseeable
because the animal belongs to a class that is naturally inclined to cause such injuries,
regardless of whether the animal had previously caused an injury or was roaming at large.

Giacalone v. Housing Authority, 306 Conn. 399 (2012).
A landlord can be held liable, under common law principles of liability, for dog bite injuries
sustained by a tenant, even where the dog was owned by another tenant, where the landlord
knew of the dog’s vicious propensities and failed to take steps to remedy the danger.

FACTS:

The plaintiff received injuries after being bitten by a dog on premises owned by the

defendant. The Complaint alleges that the landlord knew of the dog’s vicious propensities, yet failed
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to take any measures to remove the dog or enforce provisions of a lease prohibiting tenant’s from
owning dogs. The defendant moved to strike the complaint, on the grounds that the defendant was
not the owner or the keeper of the dog, and the trial court granted the motion. The Appellate Court
reversed, finding the existence of a common law duty, and the Supreme Court agreed.
RULING:

Connecticut General Statute § 22-357, commonly referred to as the dog bite statute,

imposes strict liability on the “owner or keeper” of a dog for harm caused by the dog. That statute,
however, did not serve to abrogate all other common law duties applicable to animal bites. In the
present case, even though the defendant may not have had control over the dog, it nevertheless knew
that the dog had vicious propensities, and posed a danger to others lawfully on the premises. Thus, it
had a duty to take reasonable measures to protect the area.
“What defines the landlord’s duty is the obligation to take reasonable measures to ensure that
the space over which it exercises dominion is safe from dangers, and a landlord may incur
liability by failing to do so.”
Giacalone v. Housing Authority, supra at 408.
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"ORDINARY" NEGLIGENCE ACTION
vs.
PREMISES LIABILITY ACTION

Sweeney v. Friends of Hammonasset, 140 Conn. App. 40 (2013).

FACTS:

The plaintiff slipped and fell on an icy driveway while participating in an “Owl

Prowl” at Hammonasset Beach State Park. A non-profit volunteer organization assisted with the
event, although the event was organized by the state Department of Environmental Protection. The
park was owned and maintained by the state.
The plaintiff brought suit against the non-profit organization, which claim, according to the
plaintiff, sounded in ordinary negligence. The trial court disagreed and granted summary judgment
on the basis of possession and control, as well as volunteer immunity. The Appellate Court
affirmed.

RULE:

The plaintiff claimed that he was asserting an ordinary negligence claim against the

organization leading the tour, and not a premises liability claim. The court disagreed. The Appellate
Court found that the gravamen of the complaint pertained to liability for the icy condition and thus
sounded in premises liability. Also, the complaint did not allege the basis for a duty owed by the
defendant to the plaintiff, independent of the dangerous condition arising from the premises.
NOTE:

An ordinary negligence claim may, in some cases, be your best and only option,

especially if the landowner is a state or municipal entity. To succeed on a claim sounding in
ordinary negligence, the complaint must clearly allege a basis for the duty owed, independent of the
duty arising from the premises.
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Chylinski v. Wal-Mart Stores, Inc., 150 F.3d 214 (2d Cir. 1998).
Where the claim sounds in ordinary negligence, there is no duty to prove notice. Chylinski v.
Wal-Mart Stores, Inc., 150 F.3d 214 (2d Cir. 1998).

FACTS:

Sam's Club, a division of Wal-Mart Stores, Inc., is a membership-only wholesale

warehouse whose customers pay fees to shop there. As Chylinski entered a Sam's Club store in
Manchester, Connecticut, she passed through a pair of automatic doors which swing into the store
when activated, and encountered an employee who asked her to present her membership card. When
Chylinski could not immediately locate her membership card, the employee asked her to stand aside
to permit other members to enter the store. According to Chylinski, the employee said "[t]here's
people trying to come in," took her by the arm, moved her "three to four steps over," and placed her
directly behind a second set of automatic doors, located side-by-side with the first pair of doors. As
Chylinski continued digging through her pocketbook to find her membership card, someone tried to
enter the store through the second set of doors. The door behind Chylinski swung open, rammed her
in the back, and pinned her against a low metal railing. The door continued to squeeze Chylinski
against the railing until her husband ran over and rescued her from its grip. As a result of this
incident, the jury found, Chylinski suffered serious spinal injury. The jury awarded damages of
$300,000 reduced by thirty percent contributory. The trial court set aside the verdict, and the Second
Circuit reinstated the jury verdict.

REASONING:

The plaintiff had pursued a defective premises claim, but also a direct claim of

negligence based on the placement of the plaintiff in close proximity to a swinging door. The
plaintiff had no duty to prove notice on the negligence claim, as long as the injury was foreseeable.
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INADEQUATE SECURITY CASES

Wood v. Club, LLC, 134 Conn. App. 768 (2012).
The Appellate Court affirmed a jury verdict in favor of the plaintiff, who had asserted a
negligent supervision of premises claim against the defendant nightclub, after he had been hit over
the head with a bottle by a patron in the bar.
Most of the appellate decision deals with evidentiary issues regarding expert testimony and
intoxication. The court affirmed that a negligent defendant, whose conduct creates or increases the
risk of a particular harm and is a substantial factor in causing that harm, is not relieved from liability
by the intervention of another person, except where the harm is intentionally caused by the third
person and is not within the scope of risk created by the defendant’s conduct.

Monk v. Temple George Associates, LLC., 273 Conn. 108 (March 2005).
Defendant parking lot owner owes duty to nightclub patron who is attacked in parking lot by
former girlfriend of plaintiff’s husband. Monk v. Temple George Associates, LLC., 273
Conn. 108 (March 2005).

NOTE:

The defendants’ main argument focused on the fact that the assailant knew the

plaintiff, and that the attack was not random. The Court viewed this as a “distinction without a
difference”. The focus, according to the court, must be on the relationship between the plaintiff and
the defendant.
Plaintiff also appeared to have good evidence to meet the Stewart v. Federated Dep’t Store
criteria; high incidence of crime in area, inadequate security, etc.
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Sullivan v. Metro-North Commuter Railroad Company, 96 Conn. App. 741 (August 1, 2006).
Inadequate security case v. Metro North Railroad. The defendant disembarked from train,
went to bars in Norwalk. The plaintiff then had a hostile encounter with group of men
outside of a bar. The plaintiff ran from group to a stairway in the train station, where he was
shot. Jury returned verdict for defendant on foreseeability grounds. On appeal, primarily
evidentiary issues. Sullivan v. Metro-North Commuter Railroad Company, 96 Conn. App.
741 (August 1, 2006).
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INJURIES AT CASINOS

Kizis v. Morse Diesel Int’l., Inc., 260 Conn. 46 (2002).
Sovereign immunity bars claim of negligence in trip and fall case, even where claim is
asserted against tribal employees individually, which employees are not tribal members.
Kizis v. Morse Diesel Int’l., Inc., 260 Conn. 46 (2002).

FACTS:

The plaintiff fell while entering the Mohegan Sun Casino, as the result of a

negligently placed fieldstone in the entrance walkway. The plaintiff brought suit against employees
of the Casino in their individual capacity. There was no claim of vicarious liability against the
Casino. Likewise, the employees were not tribal members.
The Supreme Court ordered dismissal of case on sovereign immunity grounds.

NOTE:

The decision contains a fairly detailed discussion of the federal gaming rules and the

State Casino Compact, which forms the basis for the Casino’s claim of sovereign immunity.

Ellis v. Allied Snow Plowing, 81 Conn. App. 110 (2004).
Tribal immunity does not exist to independent snowplower for fall on casino
property. Ellis v. Allied Snow Plowing, 81 Conn. App. 110 (2004).
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TRESPASS – REMOVAL OF TREES

Caciopoli v. Lebowitz, 309 Conn. 62 (2013).
Conn. Gen. Stat.§ 52-560, which provides enhanced damages for the unlawful removal of
another’s trees, is not the exclusive remedy for the intentional and unlawful removal of trees. A
party may still bring a common law cause of action in trespass seeking damages for the diminution
in property value.
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NUISANCE
“There is perhaps no more impenetrable jungle in the entire law than that which surrounds
the word nuisance …” Heritage Village Master Assn. v. Heritage Village Water Co., 30 Conn.
App. 693, 708 (1993).

In order to succeed in a nuisance action, the plaintiff must prove four elements:
1. The condition complained of had a natural tendency to create danger and inflict injury on
person or property;
2. The danger was a continuing one;
3. The use of the land was unreasonable or unlawful;
4. The existence of the nuisance was the proximate cause of the plaintiff’s injuries or
damages.

Burton v. Dominion Nuclear Connecticut, Inc., 300 Conn. 542, 561-62 (2011).
If the defendant is a municipality, the plaintiff must also prove that the defendant, by some
positive act, created the condition constituting the nuisance. Picco v. Voluntown, 295 Conn.
141, 146 (2010).
Conn. Gen. Stat.§ 52-557n provides in relevant part: “(a)(1) … [A] political subdivision of
the state shall be liable for damages to person or property caused by … (C) acts of the political
subdivision which constitute the creation or participation in the creation of a nuisance.”

CASELAW:
Rickel v. Komaromi, 144 Conn. App. 775 (2013).
The plaintiff brought suit in nuisance and trespass based on the repeated encroachment on her
property of bamboo that the defendant had planted on its property. In a case of first
impression, the court held that where the trespass or nuisance is continuing, the statute of
limitation accrues upon each new injury.
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Chirieleison v. Lucas, 144 Conn. App. 430 (2013).
FACTS:

The plaintiff brought suit against the Town of Greenwich for wrongful death arising

from a collision between her vehicle and a fire truck which had been positioned across two lanes of
traffic on I-95, to serve as a blockade for another accident that had occurred. The trial court granted
summary judgment on the negligent claims on the basis of governmental immunity. The Appellate
Court affirmed.
RULE:

The Appellate Court also affirmed the trial court’s grant of summary judgment on the

nuisance count. The court ruled that the plaintiff had failed to submit evidence that the alleged
nuisance, i.e. the positioning of the fire truck, had a natural tendency to create danger and inflict
injury, that it was unreasonable or unlawful, or that it was the proximate cause of the injuries.

Kumah v. Brown, 307 Conn. 620 (2013), after trial, 160 Conn. App. 798 (2015).
FACTS:

The plaintiff brought suit against the Town of Greenwich for wrongful death arising

from a collision between her vehicle and a fire truck which had been positioned across two lanes of
traffic on I-95, to serve as a blockade for another accident that had occurred. The plaintiff brought
suit in negligence and nuisance. Unlike the plaintiff in Himmelstein, the plaintiff did not allege in
his nuisance count that it was a town road. The trial court granted the defendant’s motion to strike,
finding that the existence of any defective highway claim, even one against the state, defeated the
nuisance count against the town. The Appellate court reversed, and the Supreme Court affirmed the
reversal.
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RULE:

The exclusivity provision of § 52-557n only applies if a municipal defective highway

claims exists. In the present case, since it is a state road and the defective highway claim would be
against the state, the plaintiff is entitled to pursue a nuisance claim against the municipality. The
court notes that to rule otherwise could leave the plaintiff without a remedy, if for example the state
defective highway claim was defeated because the state had not received notice of the defect.
The Court further noted the decision in Himmelstein was based solely on a pleading
deficiency, namely the fact that the plaintiff had alleged that the town owned the road in his nuisance
count.
The case was then returned to the trial court, and the jury returned a verdict for the defendant
on both the negligence and nuisance count. On the negligence count, the jury held that the recovery
was barred by the operation of qualified immunity. As to the nuisance count, the jury concluded that
the placement of the fire truck did constitute a public nuisance, but that it was not unreasonable
given the circumstances. On appeal, the Appellate Court affirmed the court’s refusal to set aside the
verdict.

Himmelstein v. Town of Windsor, 304 Conn. 298 (2012).
FACTS:

The plaintiff was riding his bicycle in the breakdown lane of Route 159. He collided

with a radar trailer that the town police department had place in that area. Route 159 is a state
highway maintained solely by the state DOT. The plaintiff plead a § 13a-149 claim against the
town, a nuisance claim against the town, and a § 13a-144 claim against the state.
The trial court granted the defendant town’s motion to strike the nuisance claim, on the
grounds that the radar was a highway defect, and thus the defective highway claim was the
plaintiff’s exclusive remedy. The trial court then granted the town’s motion for summary judgment
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on the § 13a-149 claim, on the grounds that the town had no duty to keep the highway in repair,
since it was a state highway.
On appeal, the plaintiff argued that he is entitled to plead in the alternative, and that the court
should not have stricken the nuisance count until a determination had been made on the defective
highway claim. The plaintiff also claimed that his count under §13a-144 against the state would be
barred by the fact that the town created the defect, and thus the state was not the sole proximate
cause of the defect.

RULE:

The Supreme Court affirmed the Appellate Court’s affirmance of the trial court’s

rulings. Although the plaintiff is entitled to plead in the alternative, in the present case, the claim
that the defect was in a municipal road was actually included in the nuisance count, and thus the trial
court was entitled to assume that the factual allegation was true. Moreover, as to the plaintiff’s
claim that the 13a-144 claim would be barred, the Court disagreed. Even if the town contributed to
the creation of the defect, if the defect was the sole proximate cause of the plaintiff’s injuries, then
the state still could be liable under § 13a-144, citing Machado v. Hartford, 292 Conn. 364 (2009).
NOTE:

This case totally elevates form over substance. Presumably, if the plaintiff had

simply pled his complaint differently, and deleted the allegation regarding the ownership of the road
from his nuisance count, then the motion to strike should not have been granted.

Ugrin v. Cheshire, 307 Conn. 364 (2012).
FACTS:

In November of 2004, the plaintiffs bought property on Sheridan Drive in Cheshire,

Connecticut. Shortly thereafter, a large sinkhole developed on their neighbor’s property,
significantly affecting the use and enjoyment of their property. Unbeknownst to the plaintiffs,
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mining operations had been conducted in the area in the 1800s. In 1993, a mine shaft and adit (a
tunnel adjacent to the shaft) were discovered in a nearby residential subdivision. The town retained
a geologist who determined the area was stable. In 2004, the town counsel suggested, but did not
direct, that the report be made public and that a sign be posted in the town clerk’s office regarding
the report
The plaintiffs brought suit under several theories, including nuisance, failure to make
adequate inspection and negligence. The court granted a motion to strike the nuisance count, and
granted summary judgment on the failure to inspect and negligence count. The Supreme Court
transferred the appeal to itself.
RULING:

The Supreme Court ruled that the trial court had improperly granted the motion to

strike on the nuisance count, since it was not necessary to allege that the town owned, or otherwise
controlled, the land where the nuisance arose in order to bring a claim sounding in nuisance.
Nevertheless, the Court affirmed on other grounds the granting of the motion to strike the nuisance
count, ruling that the plaintiff could not prevail on its claim that the town participated in the creation
of the nuisance, since it was not aware of the problem at the time it issued the building permits in the
1970s.
The Supreme Court also found that the trial court had erred in granting the defendant’s
motion to strike the inspection count which had been brought pursuant to § 52-557n(b)(8). The
court found that § 52-557n(b)(8) abrogated the traditional common law doctrine of municipal
liability, and created a cause of action if the language of the statute was satisfied.
Lastly, the court found that the trial court had properly granted the defendant’s motion for
summary judgment on the negligence counts, on discretionary immunity grounds.
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SOCIAL HOST LIABILITY

Perez v. Cumba, 138 Conn. App. 351 (2012).
FACTS:

The defendant hosted a birthday party at her residence for her 15 year old daughter.

The party quickly got out of control. The plaintiff’s decedent was removed from the party by the
defendant for provoking a fight. As the defendant and the decedent exited the premises, a group of
six to eight individuals followed. The group ultimately chased the decedent to the front of a
neighbor’s yard, where a fight ensued. During the fight, the decedent was fatally stabbed.
Over the objection of the plaintiff, the trial court charged the jury on the notice and specific
defect doctrine. More specifically, the trial court charged the jury that the plaintiff needed to prove
that the defendant had actual or constructive notice that one of the attendees possessed a knife, in
order to find for the plaintiff. The jury returned a defendant’s verdict.

RULING:

The Appellate Court reversed. The Court found that the trial court improperly

provided a standard defective premises charge. The complaint did not set forth a negligence claim
based on a defect in the premises, but rather one involving social host liability arising from the
intentional conduct of third persons on the premises.
The appropriate inquiry in the present case is whether the harm that occurred was of the same
general nature as the foreseeable risk created by the defendant’s negligence. If the defendant’s
conduct is a substantial factor in bringing about harm to another, the fact that the defendant neither
foresaw nor should have foreseen the extent of the harm or the manner in which it occurred does not
prevent him from being liable. See Merhi v. Becker, 164 Conn. 516.
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SKI RESORT LIABILITY
Malaguit v. Ski Sundown, Inc., 136 Conn. 381 (2012).
The general rule operates to preclude appellate review of a jury verdict, where two defenses
had been asserted in the lower court, and the jury rendered a general verdict in favor of the
defendant, and no jury interrogatory had been requested by the plaintiff that would have indicated on
which defense the jury was basing its decision.

NOTE:

Connecticut General Statute § 29-212 offers broad protection to ski resorts, and

essentially applies an “assumption of risk” doctrine to skiers who sustain injuries while skiing.
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EXPERT TESTIMONY REQUIREMENT TO PROVE DEFECT

Czajkowski v. YMCA of Metropolitan Hartford, 149 Conn. App. 436 (2014).
[This case is also listed under the Building Code section.]
FACTS:

The plaintiff, 14 years of age, was attending an outdoor summer camp when he

attempted to jump over a small fence, approximately 18” high, which was used to protect flowers
that would grow around a stone. In so doing, the plaintiff failed to clear the top rail and as a result
thereof, he fell and struck his head on the ground.
The plaintiff attempted to offer an engineer, Anthony Storace, to suggest that the fence was
dangerous, and his opinion was based in part upon building code regulations that guards should be at
least 42” high. The regulations upon his relying pertained only to indoor guards.
The trial court granted the defendant’s motion to preclude the plaintiff’s testimony on the
grounds that the opinion was based on irrelevant building codes, and the subject of the testimony
was within the knowledge of the average person. The jury returned the verdict in favor of the
defendant.

RULING:

On appeal, the Appellate Court affirmed the trial courts preclusion of the expert

testimony. The Court distinguished Considine v. Waterbury, 279 Conn. 830 (2006) on the grounds
that in Considine, the Court permitted the reference to building codes which were applicable to the
situation at hand, yet were not enforceable due to the fact that the building pre-dated the adoption of
the code. In the present case, the Appellate Court ruled that the building code regulations upon
which the plaintiff sought to rely were not applicable to the situation at hand.
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Brye v. State, 147 Conn. App. 173 (Dec. 17, 2013).
[This case also appears in the “Affirmative Act” exception section, as well as the “Possession and
Control” section.]
FACTS:

The plaintiff was an inmate at a state correctional institution, and was acting as a

spotter for a fellow inmate, who was using a weight lifting bench located on a gymnasium stage.
The plaintiff took a step backwards and fell due to a portion of the floor collapsing, causing injuries
to his right foot and leg. The area of the state where the fall occurred had been used as a lighting pit
for theatrical performances in the past, and had been covered with one-quarter inch thick plywood.
The plaintiff received permission from the Claims Commissioner to sue the state and
proceeded to try the case to the court. The plaintiff alleged in his Complaint that at all times relevant
thereto, the correctional facility was “under the authority of the Department of Corrections,” which
is “governed and controlled” by the state. This allegation was admitted by the defendant.
The trial court rendered judgment in favor of the state, claiming that the plaintiff had failed to
prove that the state was in possession and control of the premises, and further, that the plaintiff failed
to provide necessary expert testimony regarding the state’s use of the one-quarter inch thick
plywood.

RULING:

The Appellate Court found error with the Trial Court’s ruling on the issue of

possession and control, but affirmed on the Court’s ruling that the plaintiff failed to offer expert
testimony on the issue of the one-quarter inch thick plywood.
On the issue of possession and control, the Appellate Court found that the state’s answer
admitting the allegations of the Complaint constituted “judicial admissions,” thus dispensing of the
plaintiff’s requirement to prove possession and control.
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On the issue of the need for expert testimony, the Appellate Court affirmed the Trial Court’s
ruling that the issue of whether the use of one-quarter inch thick plywood to cover the lighting pit
was beyond the field of the ordinary knowledge and experience of the average fact finder and, thus,
expert testimony was required to establish the breach of the standard of care.
Lastly, in a footnote the Appellate Court appeared to limit the scope of the “affirmative act”
exception to proving notice. The “affirmative act” exception holds that in situations where the
defendant’s conduct created the unsafe condition, proof of notice is not necessary because it safely
may be inferred that the defendant had knowledge thereof.
In Brye, the Court appeared to suggest that the “affirmative act rule allows an inference of
notice when circumstantial evidence shows that the defendant knew or should have known of the
dangerous condition because it was foreseeably hazardous because the defendant itself had created
it.” This language, in effect, can be construed as abolishing the “affirmative act” exception to notice.
It is hard to imagine that the Appellate Court would take such a step in a footnote.
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GENERAL VERDICT RULE

Bennett v. Chenault, 147 Conn. App. 196 (Dec. 17, 2013).

FACTS:

The plaintiff tired a defective premises case involving an alleged defect in exterior

stairs, and the jury verdict was for the defendant. The defendant had denied liability as well as
alleging a defense of contributory negligence.

RULE:

Under the general verdict rule, if a jury renders a general verdict for one party, an

Appellate Court will presume a jury found every issue in favor of the prevailing party. Thus, in a
case in which the general verdict rule operates, if any ground for the verdict is proper, the verdict
must stand; only if ever ground is improper does the verdict fall.
In the defective premises case, where a defendant both denies the liability alleged and asserts
a special defense of contributory negligence, the denial of negligence and the allegation of a special
defense each constitutes separate and distinct defenses, either one of which can support the jury’s
general verdict. Thus, the burden lies on the plaintiff to file jury interrogatories or sufficient verdict
forms, in order for an Appellate Court to clearly discern whether the jury found that the plaintiff
failed to prove the negligence allegations of his complaint, or whether the jury found that the
defendant had prevailed on the special defense of comparative negligence. Without so doing, an
appellate review is denied.
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SAMPLE FORMS

Possession and Control Allegation:
At all times relevant hereto, including on [date of incident], the defendant, [name of
defendant], was and is a Connecticut [resident, business, corporation] in possession and control of
the premises located at [address of incident] [city/town of incident], Connecticut, upon which
property [type of property].
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Defective Premises Seminar
January 22, 2016

Supreme Court Cases
Ruiz v. Victory Properties, LLC, 315 Conn. 320 (2015) – duty
McDermott v. State, 316 Conn. 601 (2015) – duty
Vendrella v. Astriab Family Ltd. Partnership, 311 Conn. 301 (2014) – landowner liability, animal b
Robinson v. Cianfarani, 314 Conn. 521 (2014) – municipal liability
Haynes v. Middletown, 314 Conn. 303 (2014) – rule of appellate procedure
Blonski v. Metropolitan District Comm’n, 309 Conn. 282 (2013) – proprietary activity, recreational
use immunity
Caciopoli v. Lebowitz, 309 Conn. 62 (2013) – unlawful removal of trees
Duncan v. Mill Management Co. of Greenwich, 308 Conn. 1 (2013) – post remedial change
Kumah v. Brown, 307 Conn. 620 (2013) – municipal liability, nuisance, defective highway
DiPietro v. Farmington Sports Arena, LLC, 306 Conn. 107 (2012) – constructive notice, affirmative
act rule
Ugrin v. Cheshire, 307 Conn. 364 (2012) – nuisance, municipal immunity
Johnson v. Pulidy, 166 Conn. 443 (1933) – contributory negligence

Appellate Court Cases between 2012 and January 22, 2016
Artese v. Town of Stratford, 159 Conn. App. 788 (2015) – contributory negligence
Charles v. Mitchell, 158 Conn. App. 98 (2015) – landowner liability, animal bite
Kumah v. Brown, 307 Conn. 620 (2013), after trial, 160 Conn. App. 798 (2015) – nuisance
Diaz v. Manchester Memorial Hospital, 161 Conn. App. 787 (2015) – notice
Bouchard v. Town of Deep River, 155 Conn. App. 490 (2015) – ministerial acts
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Tramuka v. Town of Cromwell, 160 Conn. App. 863 (2015) – municipal highway defect, travel
portion of roadway
Beeman v. Town of Stratford, 157 Conn. App. 528 (2015) – defective highway, sufficiency of
notice
Wasilewski v. Commissioner of Transportation, 152 Conn. App. 560 (2014) – defective highway,
sufficiency of notice
Thivierge v. Witham, 150 Conn. App. 769 (2014) – landowner liability, municipal liability
Czajkowski v. YMCA of Metropolitan Hartford, 149 Conn. App. 436 (2014) – expert testimony
Pellecchia v. Connecticut Light & Power, 147 Conn. App. 650 (2014) – defective highway
Escourse v. 100 Taylor Ave., LLC, 150 Conn. App. 805 (2014) – defective highway
Walker v. Housing Authority of Bridgeport, 148 Conn. App. 591 (2014) – housing authority claims
Sola v. Wal-Mart Stores, Inc., et al., 152 Conn. App. 732 (2014) – non-delegable duty
Nikides v. Town of Wethersfield, et al., 148 Conn. App. 186 (2014) – contributory negligence
Stroud v. Midtown Tire & Supply, Inc., 146 Conn. App. 860 (2013) – defective highway
Brye v. State, 147 Conn. App. 173 (Dec. 17, 2013) —possession and control
Kolon v. Auto Zone Northeast Inc., 148 Conn. App. 435 – possession and control
Bennett v. Chenault, 147 Conn. App. 196 (Dec. 17, 2013) – general verdict rule
Hellamns v. Yale-New Haven Hospital Inc., 147 Conn. App. 405 (Dec. 31, 2013) – notice, trespass
Chirieleison v. Lucas, 144 Conn. App. 430 (2013) – nuisance, municipal liability
Horrigan v. Washington, 144 Conn. App. 536 (2013) – municipal defective highway
Konesky v. Post Road Entertainment, et al., 144 Conn. App. 128 (2013) – mode of operation
Millette v. Connecticut Post Ltd. Partnership, 143 Conn. App. 62 (2013) – possession and control
Sweeney v. Friends of Hammonasset, 140 Conn. App. 40 (2013) – ordinary negligence v. premises
liability, possession and control, volunteer immunity
Himmelstein v. Town of Windsor, 304 Conn. 298 (2012) - nuisance
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Malaguit v. Ski Sundown, Inc., 136 Conn. 381 (2012) – general verdict rule, ski resort liability
Mott v. Wal-Mart Stores East, LP, 139 Conn. App. 618 (2012) – notice, rule of procedure
Ortiz v. Metropolitan District, 139 Conn. App. 487 (2012) - § 13a-149 exclusivity provision
Perez v. Cumba, 138 Conn. App. 351 (2012) – social host liability
Wood v. Club, LLC, 134 Conn. App. 768 (2012) – inadequate security, negligent supervision of
Nightclub

Superior Court Cases
Cuozzo v. Town of Orange, 315 Conn. 606 (2015) – defective highway
Cotto v. Hartford Housing Authority, Sup. Ct. CV 136043663S (2014) WL5568707 (Peck, J.),
(September 30, 2014) – housing authority claims
Stottler v. Dept. of Transportaton, 313 Conn. 158 (2014) – defective highway
Cummings v. Dept. of Transportation, 313 Conn. 197 (2014) – defective highway
Tuite v. Hospital of Central Connecticut, 52 Conn. Sup. 544 (2011), aff’d per curiam, 141 Conn. 573
(2013) – mode of operation
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MUNICIPAL PREMISES LIABILITY
MINISTERIAL, MINISTERIAL, MINISTERIAL – IT’S ALL ABOUT
MINISTERIAL ACTS/OMISSIONS

For clients injured on premises owned or controlled by a municipality any claim of negligence
will be met by a claim of immunity. The following notes and case excerpts are designed to
provide the reader some familiarity with the issues surrounding municipal immunity law. A
complete review of the subject would be prohibitive.

History
Prior to 1986, the law regarding municipal immunity was being developed through the common
law, case by case, approach. There had been some statutes enacted in particular areas such as
recreational use immunity, however, the Tort Reform Act of 1986 was the first real legislative
encroachment into the law of municipal immunity.
Section 52-557n was enacted as § 13 of the Tort Reform Act of 1986; Public Acts 1986, No. 86338; which was " drafted in response to rapidly rising insurance rates, which, some believed,
would be curtailed if tort liability could be limited and systematized. As finally enacted, the [Tort
Reform Act of 1986] represents a complex web of interdependent concessions and bargains
struck by hostile interest groups and individuals of opposing philosophical positions." Sanzone v.
Board of Police Commissioners, 219 Conn. at 185. It is essentially in two parts. First, subsection
(a) legislatively makes a municipality liable for torts of its agents and employees. The balance of
the subsection contains exceptions to this general rule which, by and large, almost envelop the
rule itself. The second subsection, (b), lists a host of activities for which no liability may attach
regardless of whether you successfully run the gauntlet under subsection (a).
The largest area of conflict in these cases revolves about the municipality’s immunity for
discretionary acts or omissions.
" Discretionary act immunity reflects a value judgment that-despite injury to a member of the
public-the broader interest in having government officers and employees free to exercise
judgment and discretion in their official functions, unhampered by fear of second-guessing and
retaliatory lawsuits, outweighs the benefits to be had from imposing liability for that injury.... In
contrast, municipal officers are not immune from liability for negligence arising out of their

ministerial acts, defined as acts to be performed in a prescribed manner without the exercise of
judgment or discretion.... This is because society has no analogous interest in permitting
municipal officers to exercise judgment in the performance of ministerial acts." (Citations
omitted; internal quotation marks omitted.) Doe v. Petersen, 279 Conn. 607, 615 (2006).
A sampling of the cases decided in the years prior to this statute’s enactment is illuminating in
that the common law really did not contain all the prohibitions later courts found to exist when
the Act codified the common law.
1. Leger v. Kelley, 142 Conn. 585 (1955) (C.J. Inglis) (Comm. of motor vehicle registers car
without requiring safety glass). Duty to require safety glass is ministerial. Liability attaches for
negligence if duty is a private duty to individual, not a public duty. Here, duty was to public, so
no liability.

2. Tango v. City of New Haven, 173 Conn. 203 (1977) (Per Curiam) (sledding accident occurring
on a municipal golf course). Plaintiff sought reimbursement from city via § 7-465. Trial court
sustained demurrer; plaintiff appealed; Court found complaint was worded broadly such that
plaintiffs should have had opportunity to prove acts/omissions leading to injury were ministerial
and not discretionary. Court found error and remanded.

3. Sestito v. City of Groton, 178 Conn. 520 (1979) (J. Speziale) (decedent dies during ‘public
disturbance). Plaintiffs sues to recover via § 7-108 re “riotous assembly.” Court holds the trial
court was wrong in directing verdict for defendants, concluding there was evidence to show
defendants were liable under either § 7-108 or § 7-465. Case talks about duty to individual.
“Case presents just the type of conflicting evidence that warrants full consideration by a jury.”

4. Gauvin v. City of New Haven, 187 Conn. 180 (1982) (J. Armentano) (plaintiff breaks finger
in a link on playground swing chain). Somewhat strange set of circumstances here, as court
sends letter to counsel after trial asking about theory of liability on which he is proceeding. Case
talks about whether governmental immunity must be pled as a special defense (Supreme Court
says yes, as it is an affirmative defense). Case is most useful for fact that it talks about the
testimony of parks director being used to potentially provide an “adequate basis” to determine
whether acts or neglect were ministerial or governmental.

5. Shore v. Town of Stonington, 187 Conn. 147 (1982) (J. Parskey) (officer sees car driving at
fast rate of speed; sobriety questioned; officer tells girlfriend to drive car and lets driver go
without arrest. Driver later kills decedent in a collision). Issue is whether there is a cause of
action for failure to enforce reckless driving/DUI statutes. Trial court grants defendant’s SJ
motion; plaintiff appeals; Appellate Court affirms. Case discusses public/private duty;
identifiable harm exception. Good policy discussion re when public duty “precipitates” into
private duty. Read great dissent by Peters.

6. Tetro v. Town of Stratford, 180 Conn. 601 (1983) (J. Peters) (plaintiff was injured during
police chase). Plaintiff was awarded damages; defendants appeal; Court finds no error. Case of
“first impression” re causation; good analysis/discussion of proximate cause. Good discussion re
emergency vehicles and their duties. Good quote re “no blanket immunity” for acts of police
officers. Good info re duty of jury/evidence.
But see recently – “This court finds that Tetro v. Stratford is not relevant to the issue of
governmental immunity. Tetro v. Stratford, supra, 189 Conn. 609. The Supreme Court
stated that § 14-283 does not absolve operators of emergency vehicles of their general
duty to exercise due care. This is precisely the duty of which governmental immunity, if
applicable, absolves government employees. Tetro stands for the proposition that § 14283 does not provide additional immunity, but it does not stand for the proposition that §
14-283 provides an exception to governmental immunity. The statute itself and Tetro
reference a pre-existing common law duty to exercise ordinary care; they do not create a
separate cause of action which would serve as an exception to governmental immunity.”
Paternoster v. Paszkowski, FBTCV146042098 (Kamp, J.]

After 52-557n is enacted – Cases decided without Reference to Statute
A number of municipal immunity cases decided in the first decade after the Tort Reform Act
either failed to mention the law at all or gave it only marginal consideration.
1. Brown v. Town of Branford, 12 Conn. App. 106 (1987) Justice Spallone (August 18,
1987)
2. Gordon v. Bridgeport Housing Authority, 208 Conn. 161 (1988) – Justice Healey (July 5,
1988)
3. Roman v. City of Stamford, 16 Conn. App. 213 (1988) – Justice Borden (September 13,
1988) (aff’d per curiam 211 Conn. 396 (1989))
4. Evon v. Andrews, 211 Conn. 501 (1989) – Justice Covello (June 20, 1989)
5. Heigl v. Bd. of Edu. of the Town of New Canaan, 218 Conn. 1 (1991) – Justice Covello
(March 19, 1991)
6. Sanzone v. Bd. Of Police Commissioners of the City of Bridgeport, 219 Conn. 179 (1991)
– Justice Shea (June 11, 1991) RED FLAG
7. Giannitti v. City of Stamford, 25 Conn. App. 67 (1991) Justice Lavery (June 18, 1991)

8. Cook v. Turner, 219 Conn. 641 (1991) Per Curiam (July 23, 1991)
9. Kolaniak v. Board of Education of the City of Bridgeport, 28 Conn. App. 277 (1992) –
Justice Lavery (July 14, 1992)
10. Burns v. Board of Education of Stamford, 228 Conn. 640 (1994) – Chief Justice Peters
(March 8, 1994)
11. Mulligan v. Rioux, 229 Conn. 716 (1994) Justice Berdon (June 28, 1994)
12. Sarno v. Whalen, 233 Conn. 524 (1995) Per Curiam (June 20, 1995)
13. Wenc v. City of New London, 235 Conn. 408 (1995) Per Curiam (November 14, 1995)
14. Beach v. Regional School Dist. No. 13, 42 Conn. App. 542 (1996) Chief Justice DuPont
(August 13, 1996)
15. Romano v. City of Derby, 42 Conn. App. 624 (1996) – Justice O’Connell (August 20,
1996)
Many of these cases furthered the development of the common law in a negative fashion. These
post-1986 Act cases altered municipal immunity law in ways likely not contemplated by the
representatives who enacted the Tort Reform Act.
In Bonamico v. City of Middletown, 47 Conn. App. 758 (1998), the Appellate Court mentions
that the enactment of §52-557n possibly codified the existing common law. [Chief Judge
O’Connell]. Yet, nearly another decade elapses between this decision and the Supreme Court’s
ruling in Violano v. Fernandez, 280 Conn. 311 (2006) affirming that the Act did codify the
common law on municipal immunity.
Violano Case - Violano v. Fernandez, 280 Conn. at 323, is a very important case in
understanding municipal immunity law. The plaintiffs challenged the ministerial-discretionary
methodology traditionally employed by the courts suggesting the court look at the level of the
decision-maker and the importance of the matter being decided before determining whether
discretionary act immunity should apply. The plaintiffs in Violano proffered a rubric whereby
municipalities would enjoy immunity for actions taken at the policymaking or decision-making
level, while remaining liable for negligence occurring at the “operational-level” (the
implementation of policies previously determined by their superiors). The Connecticut Supreme
Court declined this invitation stating - “The plaintiffs claim that we should follow the

distinction used by other states under which governmental immunity would apply to acts that
are related to policy decisions and, conversely, immunity would not apply to acts that
implement policy. . . . We decline to adopt such a standard.” The Violano court acknowledged
the criticism of the current ministerial-discretionary distinction and admitted it is somewhat
“artificial” recognizing other states had abandoned that system to employ the methodology
suggested by the appellant. The court found, however, the legislature’s adoption of General
Statutes Section 52-557n, constituted legislative pre-emption of the subject and a codification
of the existing common law regarding municipal immunity. Thus, Violano decision arrested any
further development of the common law of municipal tort liability and immunity.
CGS §52-557n(a)(2)(B) Discretionary Act Immunity – What is the Actual Language –
The statute, §52-557n, actually operates to create municipal liability for the negligence of
its employees and agents. The balance of the statute creates exceptions which swallow the
rule. The most litigated aspect of the law is contained in subsection (a)(2)(B) which states
an exception exists for…
(B) negligent acts or omissions which require the exercise of judgment or discretion as
an official function of the authority expressly or impliedly granted by law.
Interestingly, the Violano ruling that §52-557n codified the common law answered a question
never briefed or argued by the parties to that appeal.
This presented a question, namely, what exactly did the legislature meant by adding the words
“as an official function of the authority expressly or impliedly granted by law” as a qualifier to
the discretionary act exception. This issue was raised in Benedict v. Town of Norfolk, 296 Conn.
518 (2010) and revisited the Violano plaintiffs’ suggestion of a “discretionary-decisional vs.
ministerial-operational” test claiming the words “official function” were a modifier meant to
incorporate this change. The Benedict court replied to this argument in a footnote stating:
In 2006, we held that, for the purposes of § 52-557n, municipal acts that would
otherwise be considered discretionary will only be deemed ministerial if a policy
or rule limiting discretion in the completion of such acts exists. Violano v.
Fernandez, supra, 280 Conn. at 323-24, 327-28, 907 A.2d 1188. The plaintiff
maintains that our decision in Violano was incorrect and that we have
misconstrued the language of and legislative intent underlying the discretionary
act exception set forth in § 52-557n(a)(2)(B). The plaintiff further argues that a
municipality should be entitled to immunity only for those decisions that are made
at the planning stage, not at the operational stage.
We decline the plaintiff’s invitation to revisit Violano. In the four years since that
decision, the legislature has taken no action to overrule it. We view this
legislative inaction as implicit approval of our construction of § 52-557n. See,
e.g., State v. Peeler, 271 Conn. 338, 427-28, 857 A.2d 808 (2004).(“although

legislative inaction is not necessarily legislative affirmation . . . we . . . presume
that the legislature is aware of [this court’s] interpretation of a statute, and that its
subsequent nonaction may be understood as a validation of the interpretation”
[internal quotation marks omitted]), cert. denied, 546 U.S. 845, 126 S.Ct. 94, 163
L.Ed.2d 110 (2005). Similarly, “[t]he question whether the principles of
governmental immunity from suit and liability can best serve this and succeeding
generations has become, by force of the long and firm establishment of these
principles as precedent, a matter for legislative, not judicial determination.”
(Internal quotation marks omitted.) Rogan v. Board of Trustees, 178 Conn. 579,
582, 424 A.2d 274 (1979).
Id. at 520, n.4.

Ministerial v. Discretionary –So what is the difference? “Ministerial refers to a duty which is
to be performed in a prescribed manner without the exercise of judgment or discretion.”
The determination of duties to be “performed in a prescribed manner” is a function of whether
that particular action is “required by any city charter provision, ordinance, regulation, rule,
policy, or any other directive . . . ..” i For lack of a better phrase, this can be termed the “directive
rule.” Accordingly, the mere general allegations of negligence by municipal employees (such as
a failure of “due care” or the exercise of “poor judgment”) will fail the directive rule test,
regardless of how mundane or commonplace the alleged negligent task may be. [Compare this
with the many other states as argued by the Violano and Benedict plaintiffs where ministerial
acts are defined as those “which constitute merely an obedience to orders or the performance of
a duty in which the individual has little or no choice.” Webber v. Yeo, 147 Mich. App. 453, 383
N.W.2d 230 (1985)].
JUST DECIDED - Dimiceli v. Town of Cheshire, AC 36747 (January 5, 2016). “The statute,
thus, distinguishes between discretionary acts and those that are ministerial in nature, with
liability generally attaching to a municipality only for negligently performed ministerial acts, not
for negligently performed discretionary acts.” [Case involving claims of negligence in
maintenance of old fashioned see-saw which had no springs or cushioning so that when a child
jumped off one side, the other child came crashing down suffering spine injuries.] – see more
below.

Exceptions to Discretionary Act Immunity
A. Identifiable Person Subject to Imminent Harm – §52-557n does recognize this
exception despite the absence of statutory language see Grady v. Somers, 294 Conn. 324
(2009).

•

Identifiable persons or class or persons - Burns v. Bd. of Edu. of Stamford, 228 Conn.
640 (1994) (J. Peters) children are a special class and require special consideration when
dangerous considerations exist. Children on school grounds during school hours
constitute a class of identifiable persons. Durrant v. Bd. of Education of Hartford, 284
Conn. 91 (2007) mother injured while picking up child at school is not within identifiable
class of victims. Dissenting opinion good; talks about expansion of identifiable class and
unduly narrow interpretation of Burns.
Jahn v. Monroe Bd. of Ed.,- Fairfield - CV136032218S (Sommer, J.) Participation in
swim team is not “mandatory” under Burns and no class distinction is provided,
therefore, no identifiable person exception.

•

Apparentness Requirement - Bailey v. West Hartford, 100 Conn. App. 805 (2007);
Fleming v. Bridgeport, 284 Conn. 502 (2007). Most recently:
o Haynes v. Middletown (2014) [”the proper standard for determining whether or
harm was imminent is whether it was apparent to the municipal defendant that the
dangerous condition was so likely to cause harm that the defendant had a clear
and unequivocal duty to act immediately to prevent the harm.” – See also J.
Eveliegh’s concurrence, “I cannot now parse any meaningful distinction between
the cases in which this Court has held that a jury reasonably could conclude that
this exception to immunity should apply, and cases in which the court has rejected
its potential application as a matter of law. Further, I am not sure that the new
definition for “imminent harm” will fully clarify the distinction drawn in the
previous cases.”
Identifiable Person Subject to Imminent Harm after Haynes– Williams v. Housing
Authority of the City of Bridgeport, (9/15/15 Appellate Court) Justice Borden provides a
clear explanation of the requirements of the identifiable person-imminent harm exception
after the Haynes decision. Specifically, he explains that now there is a 4 prong analysis.

•

First, the dangerous condition alleged by the plaintiff must
be “apparent to the municipal defendant.” We interpret this
to mean that the dangerous condition must not be latent or
otherwise un-discoverable by a reasonably objective person
in the position and with the knowledge of the defendant.
Second, the alleged dangerous condition must be likely to
have caused the harm suffered by the plaintiff. A dangerous
condition that is unrelated to the cause of the harm is
insufficient to satisfy the Haynes test. Third, the likelihood
of the harm must be sufficient to place upon the municipal
defendant a “clear and unequivocal duty” to alleviate the
dangerous condition. The court in Haynes tied the duty to
prevent the harm to the likelihood that the dangerous
condition with cause harm. Thus, we consider “a clear and
unequivocal duty” to be one that arises when the
probability that harm will occur from the dangerous

condition is high enough to necessitate that the defendant
act to alleviate the defect. Finally, the probability that harm
will occur must be so high as to require the defendant to act
immediately to prevent the harm.


Objective v. Subjective – The Haynes case begs the question of
whether apparentness is a subjective or objective determination.
In Haynes, the majority did not reach this question. The
concurrence opinion addressed it at length, concluding the test was
an objective one. In Williams, Justice Borden specifically indicated
it was unclear from Haynes “whether the test is subjective-that the
defect was actually apparent to the defendant-or objective-that the
defect would be apparent to a reasonable person in the position of
the municipal defendant.” (See footnote 22). Citing an 1813
Supreme Court decision and Blacks Law dictionary, Justice
Borden’s opinion concluded the test is an objective one, “so long
as a reasonable person in the position of the municipal defendant
would be able to observe the defect, it is understood that the defect
would be apparent to a municipal defendant. This conclusion also
maintains consistency between the apparentness criteria used for
determining imminent harm, and the apparentness criteria used in
the third prong of the identifiable person-imminent harm exception
to determine whether an official’s conduct is likely to subject the
identifiable person to that imminent harm.”
Interestingly, in the Edgerton v. Clinton, 311 Conn. 217 (2014)
case cited for this later proposition, the facts in that case appeared
to have been reviewed solely on a subjective basis.

B. Proprietary Acts •

Brusby v. Metropolitan District, ___ A.3d ___, 160 Conn. App. 638 (Conn.
App. 2015):
In determining whether a municipality’s activity is proprietary in nature, we
look to Considine v. Waterbury, 279 Conn. 830, 905 A.2d 70 (2006), in which
our Supreme Court provided a thorough analysis of § 52-557n (a) (1) (B).
After determining that § 52-557n (a) (1) (B) codified the common-law rule
that municipalities are liable for their negligent acts committed in their
proprietary capacity, the court discussed the meaning of ‘‘ ‘special corporate
profit’ ’’ and ‘‘ ‘pecuniary benefit.’ ’’ Id., 845. ‘‘If a municipality is acting
only as the agent or representative of the state in carrying out its public
purposes . . . then it clearly is not deriving a special corporate benefit or
pecuniary profit.’’ (Citation omitted; internal quotation marks omitted.) Id.,
845–46. A municipality may ‘‘charge a nominal fee for participation in a
governmental activity and [that activity] will not lose its governmental nature
as long as the fee is insufficient to meet the activity’s expenses.’’ Id., 847.

On the other hand, ‘‘a municipality generally has been determined to be acting
for its own special corporate benefit or pecuniary profit where it engages in an
activity for the particular benefit of its inhabitants . . . or if it derives revenue
in excess of its costs from the activity.’’ (Citation omitted; internal quotation
marks omitted.) Id. For example, the operation of a water utility for profit is a
proprietary function. Martel v. Metropolitan District Commission, 275 Conn.
38, 53, 881 A.2d 194 (2005). ‘‘When a municipality derives substantial
revenue from its commercial use of municipal property, it has been considered
nonetheless to be engaged in a proprietary function even if it reinvests that
revenue back into the property’s maintenance expenses or to pay down debt
related to the property.’’ Considine v. Waterbury, supra, 279 Conn. 848. If a
municipality is engaged in a proprietary act and not a governmental act, the
distinction between discretionary and ministerial acts does not apply. Id., 854.
Considine v. Waterbury, 279 Conn. 830, 844, 905 A.2d 70 (2006), (when defendant city
leased clubhouse and restaurant to third party for its own corporate profit, defendant was not
entitled to immunity for negligence claim by restaurant customer who was injured when he fell
through window panel because maintenance of panel was connected to proprietary function) held
that " § 52-557n (a) (1) (B) codifies the common-law rule that municipalities are liable for their
negligent acts committed in their proprietary capacity . . . ." " It is well established that a
proprietary function is an act done in the management of [a political subdivision's] property or
rights for its own corporate benefit or profit and that of its inhabitants . . . . The . . . operation of a
water utility for corporate profit is a proprietary function."
Elliott v. Waterbury, 245 Conn. 385, 389, 715 A.2d 27 (1998), the plaintiff's decedent
was killed by a hunter while jogging on a watershed property owned and operated by the
defendant city. Court held that the defendant was immune from a claim that it had been negligent
in opening watershed lands to hunting because that conduct was unconnected to the defendant's
proprietary function.
Rankin v. Zuk, New Britian - No. CV136022272 (Sweinton, J.) – SJ denied as golf course
may be proprietary
D’Amore-Jenks v. Simsbury – Hartford - HHDCV126036403S (Wiese, J.) SJ denied as
ice skating rink may be proprietary
Mazurek v. East Haven (2007) [leasing premises]
Blonski v. Metropolitan District Commission, 309 Conn. 282 (Conn. 2013)
- the trial court properly denied the defendant's motions for a directed verdict and
to set aside the verdict: the jury's finding that the defendant's conduct in installing
and maintaining the closed pipe gate that injured the plaintiff was inextricably
linked to the defendant's proprietary water supply operation was supported by the
evidence that the purpose of the gate was to protect the water supply [this was a
jury determination] and, therefore, the defendant could be held liable for its
tortious conduct pursuant to § 52-557n (a) (1) (B), this court having decided that
when a governmental entity engages in conduct for its own corporate benefit in a
manner that poses an unreasonable risk of harm to others, it should be held

responsible for all of the consequences of that conduct; furthermore, the defendant
was not entitled to immunity pursuant to § 52-557g, that statute having granted
immunity from negligence claims involving the free recreational use of land
exclusively to private persons, not to political subdivisions of the state, like the
defendant here.
When a governmental entity engages in conduct for its own corporate benefit in a
manner that poses an unreasonable risk of harm to others, we can perceive of no
reason why it should not be held responsible for all of the consequences of that
conduct, just as a private person would be. Indeed, as the plaintiff points out,
failing to do so would lead to anomalies. For example, the defendant does not
appear to dispute that, if, instead of a recreational user, a person who was
involved with its proprietary water supply operation had been injured as the result
of its negligent maintenance of the gate, the defendant would be liable to that
person. Thus, the defendant implicitly contends that its liability for proprietary
activities performed in a negligent manner depends on the nature of the injured
person's activity. We are aware of no authority, however, for that proposition.
Rather, § 52-557n (a) (1) (B) focuses on the nature of the defendant's activity. See
General Statutes § 52-557n (a) (1) (B) (political subdivision of state is liable for
damages caused by " negligence in the performance of functions from which the
political subdivision derives a special corporate profit or pecuniary benefit "
[emphasis added]).
Blonski v. Metropolitan District Commission, 309 Conn. 282, 295-96.
C. Nuisance – left for another day

**SO HOW DO YOU PROVE AN ACT IS MINISTERIAL INSTEAD OF
DISCRETIONARY?
File FOI requests, look at municipal web sites, if in suit do non-standard discovery, take
depositions of managers/supervisors, anything to show a directive existed.

Examples Ministerial v. Discretionary - Evon v. Andrews (1989) (fire/inspection Discretionary); Heigl v. Bd. of Edu. of New Canaan (1991) (open high school campusDiscretionary); Kolaniak v. Bd. of Edu. of Bpt. (1992) (adult student/ice; bulletin re policyMinisterial); Beach v. Regional School Dist. No. 13 (1996) (high school cafeteria worker slips
on icy parking lot-Discretionary).
See dissent in Coley v. Hartford, 140 Conn. App. 315, 322, 59 A.3d 811 (2013), aff’d, 312
Conn. 150, 95 A.3d 480 (2014) (case outlined below)

Determinations as to what is reasonable or proper under a particular set of circumstances
necessarily involve the exercise of judgment and are, therefore, discretionary in nature. Segreto
v. Bristol, 71 Conn. App 844, cert. denied 261 Conn 941 (2002).
See Grignano v. Milford, 106 Conn. App. 648, 656, (2008) ("In general, the exercise of duties
involving inspection, maintenance and repair of hazards are considered discretionary acts entitled
to governmental immunity"). BUT A GOOD DECISION STILL FOR ADDITIONAL
LANGUAGE IT CONTAINS.

Look for a “predicate fact” that when proven triggers a
discretionary duty into a ministerial one.
TESTIMONY CAN FILL THE GAP - Wisniewski v. Town of Darien, 135 Conn. App. 364, 42
A.3d 436 (2012) [municipal tree warden’s duty to inspect and remediate tree under CGS § 2359], “[t]estimony of a municipal official . . . may provide an evidentiary basis from which a jury
could find the existence of a specific duty or administrative directive.” Thus, the custom and
habit of a municipal official in the exercise of his duties is a proper substitute for a written
directive in making a determination of the ministerial nature of the act. If ministerial duties are
those to be performed “in a prescribed manner without the exercise of judgment or discretion,”
what difference does it make whether such manner is prescribed by a written document, a verbal
command, or custom and habit?
Again – Brand New Decision - Dimiceli v. Town of Cheshire, AC 36747 (January 5, 2016).
In their complaint, the plaintiffs allege that the defendant failed to
maintain the park and the seesaw in a safe condition and that ‘‘[t]he duties owed
by the defendant were ministerial in nature.’’ The plaintiffs allege three possible
sources for the defendant’s alleged ministerial duties: the United States Consumer
Product Safety Commission’s Handbook for Public Playground Safety (CPSC
standards); chapter 11, article I, § 11-1 of the Cheshire Code of Ordinances
(ordinance); and internal standards established by the defendant’s Parks and
Recreation Department. We agree with the well reasoned analysis set forth by the
trial court in its memorandum of decision, in which it aptly concludes that none of
the sources cited by the plaintiffs imposed a ministerial duty with respect to how
the defendant was supposed to inspect and maintain its playgrounds and
playground equipment.
The trial court reasoned as follows: ‘‘With respect to the CPSC standards,
the plaintiff[s] [point] to General Statutes § 21a-12a. Section 21a-12a provides in
relevant part: ‘The Commissioner of Consumer Protection shall adopt regulations
. . . to develop standards for playground equipment . . . . Such regulations shall be
equivalent to the standards established by the Handbook for Public Playground
Safety produced by the United States Product Safety Commission.’ The
plaintiff[s] [argue] that this statute imposes a ministerial duty on the defendant to

maintain the seesaw in accord with the industry standards set forth by CPSC, that
the defendant failed to do so, and that the defendant is therefore liable in
negligence.
‘‘Section 21a-12a instructs the Commissioner of Consumer Protection to
adopt regulations. [Section 21a-12a-2 of the Regulations of Connecticut State
Agencies] provides: ‘The guidelines for playground equipment adopted by the
United States Consumer Product Safety Commission in its Handbook for Public
Playground Safety are adopted, and herein incorporated by reference, as voluntary
guidelines for playground equipment in this state.’ . . . Contrary to the plaintiff[s’]
argument, the CPSC standards do not impose binding ministerial duties on the
defendant but instead are available to municipalities for guidance. Accordingly,
the CPSC standards do not and did not create ministerial duties on the defendant.
‘‘With respect to the ordinance, the plaintiff[s] [argue] that a sentence in
[the ordinance] creates a ministerial duty. [The ordinance] states: ‘[t]he town’s
parks and recreational facilities shall be maintained for the residents of Cheshire
and guests in their company.’ The plaintiff[s] essentially [argue] that the use of
the imperative ‘shall’ indicates that the ordinance requires the defendant to
maintain the park and the seesaw. The court disagrees with [that] interpretation. . .
. [I]n order for a duty to be considered ministerial, it must be ‘performed in a
prescribed manner without the exercise of judgment or discretion.’ . . . The
ordinance does not prescribe any particular manner of performance; it simply
states that recreational facilities shall be maintained. . . . Absent such prescription,
the ordinance does not and did not impose a ministerial duty on the defendant. . . .
‘‘With respect . . . to the internal standards of the Parks and Recreation
Department, the plaintiff[s] [point] to the deposition testimony of Robert
Ceccolini, Director of the Cheshire Parks and Recreation Department. The
plaintiff[s] [argue] that Ceccolini’s testimony undercuts the defendant’s
contention that maintenance of the seesaw was a discretionary function.
Specifically, the plaintiff[s] [argue] that Ceccolini described a number of
maintenance and inspection standards that employees of the Parks and Recreation
Department were instructed to follow. These instructions, the plaintiff[s] [argue],
are in the nature of directives imposing a ministerial duty, vitiating the
defendant’s governmental immunity and defeating the defendant’s motion for
summary judgment.
‘‘Ceccolini testified that the employees of the Parks and Recreation
Department are to ‘maintain the parks, that’s part of their job, as they go through
their day.’ . . . In response to a question asking if there are ‘checklists or
guidelines that your employees . . . are given . . . to give them an idea of the sort
of things they should be looking for, ’ Ceccolini answered ‘[t]here are no
checklists, no.’ . . . Ceccolini admitted that ‘[w]ood chips are replaced on a fairly
regular basis.’ . . . . However, he augmented that answer by stating that the
Department of Parks and Recreation adds wood chips ‘[e]very year or so, every
year or two we add new wood chips on an asneeded basis.’ . . . Based on this
testimony, whatever internal standards the Parks and Recreation Department had
were discretionary in nature.’’ (Citations omitted; emphasis in original; footnotes
omitted.)

The plaintiffs suggest on appeal that the court’s analysis as it pertains to
the internal standards of the Parks and Recreation Department conflicts with or
overlooks our decision in Wisniewski v. Darien, 135 Conn. App. 364, 374, 42
A.3d 436 (2012). In particular, the plaintiffs cite to language in Wisniewski
indicating that the testimony of a municipal official concerning the defendant
town’s duty to inspect or maintain its property may be sufficient to establish that
such a duty is ministerial in nature. Id., 374. Nothing in the trial court’s decision
granting summary judgment in this case conflicts with that proposition. The
present case is distinguishable from Wisniewski because, unlike in that case, the
plaintiffs here have failed to produce testimonial evidence from which a
ministerial duty could be inferred and, therefore, have failed to raise a genuine
issue of material fact.
The plaintiffs in Wisniewski had been injured when part of a tree that was
located on town land and that had been the subject of several reports to the town
as a potential hazard fell on the car in which the plaintiffs were travelling. Id.,
366–67. A town official testified at trial that once the town was notified of a
problem with a tree, the response was always the same: to have a tree warden
inspect the tree to determine if there was a safety concern. Id., 375. The tree
warden also testified ‘‘that upon receipt of a complaint regarding a potentially
hazardous tree, he has a nondiscretionary duty to perform an inspection.’’ Id. We
concluded that this testimony was sufficient evidence to support the jury’s finding
that the warden had a ministerial duty to inspect the subject tree. Id. In contrast, in
the present case, there is no indication that the defendant ignored any requests for
inspection of the playground or seesaw, and the plaintiffs have failed to cite to
any portion of Ceccolini’s deposition, submitted at summary judgment, that
indicates that the defendant had any specific policy in place or had prescribed a
nondiscretionary manner for inspecting and maintaining its playgrounds.
On the basis of our plenary review of the pleadings and submissions of the
parties, we conclude that the plaintiffs have failed to show the existence of a
genuine issue of material fact that would preclude the granting of summary
judgment. Because it was legally and logically correct for the trial court to have
concluded that the acts and omissions alleged in the complaint necessarily were
discretionary in nature and, thus, not ministerial; see Grignano v. Milford, supra,
106 Conn.App. 656; see also Evon v. Andrews, 211 Conn. 501, 506–507, 559
A.2d 1131 (1989) (what constitutes reasonable, proper, or adequate inspection
involves exercise of judgment and, thus, is discretionary in nature); the court
properly determined that the defendant was entitled to judgment as a matter of
law on the defendant’s governmental immunity defense.

In Coley v. Hartford, 312 Conn. 150, 95 A.3d 480 (2014), the Supreme Court considered
the applicability of governmental and qualified immunity to a wrongful death action arising out
of the police response to a domestic disturbance. Id., 154-55. Officers were called to the
decedent's house by the decedent's daughter, who informed them that the father of her child,
Chapdelaine, against whom she had a restraining order, had demanded entry and when she
refused, brandished a revolver and threatened to kill her. Id. After determining that Chapdelaine

was no longer present, the police returned to the police station to obtain an arrest warrant for
him. Id. They were called back to the home three hours later to find the decedent had been shot
by Chapdelaine. Id.
In Coley, the court considered whether the police response manual created a ministerial
duty for officers to remain at the scene following an emergency call with the statement that " [i]n
the event that an arrest is not made . . . officers shall remain at the scene for a reasonable time
until, in the reasonable judgment of the officer, the likelihood of further imminent violence has
been eliminated." (Internal quotation marks omitted.) Coley v. Hartford, supra, 312 Conn. 163.
The plaintiff claimed that the use of " shall" indicated that the manual created a ministerial duty.
Id. The court held otherwise, first noting "the broad scope of governmental immunity that is
traditionally afforded to the actions of municipal police departments" and " the considerable
discretion inherent in law enforcement's response to an infinite array of situations implicating
public safety on a daily basis." Id., 164-65. It then held that " [i[t is difficult to conceive of
policy language that could more clearly contemplate the exercise of judgment by a municipal
employee than is contemplated by the police response procedures in the present case. At a
minimum, the plaintiff would have this court ignore the police response procedures' explicit
reference to the 'reasonable judgment of the officer . . .' " Id., 165. " Thus, the police response
procedures in the present case explicitly require the police officer's judgment in evaluating the
circumstances in a given situation of domestic violence. Because the policy language makes the
manner of performance expressly contingent upon the police officer's discretion, it cannot be said
that the alleged acts were to be 'performed in a prescribed manner without the exercise of
judgment . . .' " Id., 166. [but see dissent]
See Washburne v. Town of Madison, NNHCV126026966S, (Nazzaro, J.)
“The existence of a written policy or procedure is not enough, however, to raise a
genuine issue of material fact. The written policy and procedure must also meet the criteria
set out by our appellate courts that the policy or procedure prescribes the manner in which
conduct is to be done without discretion or judgment. As aforementioned, the language of the
Physical Education Program does not represent the kind of rule, policy, ordinance, regulation, or
directive contemplated by appellate authority that would satisfy a finding that the defendants'
acts were ministerial. Namely, it does not limit the defendants' discretions in or prescribe how to
instruct on and provide safety equipment for soccer played during physical education class.
Thus, the plaintiffs have failed to demonstrate how the Physical Education Program, in
conjunction with the defendants' response to interrogatories, required the defendants to act in a
mandated way.”

Neddeau v. Town of North Stonington, KNLCV146021737S (Cole-Chu,
J.) (2015) – cleaning machine left in hallway – leaked – slip and fall.

Banks v. Cornwall decided June 30, 2015. Over 20 cases decided since
then.

§52-557n (b) exceptions – Recklessness
The plaintiff first claims that there is a genuine issue of material fact as to whether the
defendants’ failure to inspect the decedents’ apartment pursuant to § 29-305 (b) constituted a
‘‘reckless disregard for health and safety’’ under § 52-557n (b) (8). The plaintiff argues that
consequently the defendants are not entitled to summary judgment. We agree with the plaintiff.
Williams v. Housing Authority of City of Bridgeport, ___ A.3d ___, 159 Conn.App. 679
(Conn.App. 2015)
Section 52-557n (b) sets forth a list of discrete situations in which immunity from
liability shall be extended to municipal actors. Ugrin v. Cheshire, supra, 307 Conn. 381.
Section 52-557n (b) specifically provides in relevant part: ‘‘Notwithstanding the
provisions of subsection (a) of this section, a political subdivision of the state or any
employee, officer or agent acting within the scope of his employment or official duties
shall not be liable for damages to person or property resulting from . . . (8) failure to
make an inspection or making an inadequate or negligent inspection of any property . . .
to determine whether the property complies with or violates any law or contains a hazard
to health or safety, unless the political subdivision had notice of such a violation of law or
such a hazard or unless such failure to inspect or such inadequate or negligent inspection
constitutes a reckless disregard for health or safety under all the relevant circumstances . .
. .’’
Thus, briefly stated, even if the conduct is ministerial under § 52-557n (a),
if the claimed conduct constitutes a failure to inspect property, then the
municipality is not liable for a failure to inspect unless the municipality had notice
of a violation of law, [11] or the failure to inspect constituted a reckless disregard for
health and safety under the circumstances. See Urgin v. Cheshire, supra, 307 Conn.
380–81. Put another way, as applied to this case, under § 52-557n (a) (2) (B), the
defendants are immune from liability for tortious violations of a discretionary duty,
but are not extended immunity for tortious violations of a ministerial duty. Under §
52-557n (b) (8), however, with respect to a duty to inspect, the defendants are
immune from liability even if the failure to inspect is a ministerial duty, unless that
failure to inspect constitutes a reckless disregard for health and safety, in which case
they would not be immune from liability.
A failure to inspect that constitutes a reckless disregard for health or safety under §
52-557n (b) (8), however, must therefore be one in which an individual is aware of
the duty to inspect, recognizes the possible impact on public or individual health or
safety, and makes the conscious decision not to perform that duty. [13]

Section 52-557n(b)(7) and (8) differ from the rest of this subsection, however, in that each
contains a clause pertaining to a situation in which the municipality or its officer, agent, or
employee acted in reckless disregard of health or safety or had notice of an alleged violation or
safety hazard. Section 52-557n(b)(7) and (8) provide in relevant part: " [A] political subdivision
of the state or any employee, officer or agent acting within the scope of his employment or
official duties shall not be liable for damages to person or property resulting from . . . (7) the
issuance, denial, suspension or revocation of, or failure or refusal to issue, deny, suspend or
revoke any permit, license, certificate, approval, order or similar authorization, when such
authority is a discretionary function by law, unless such issuance, denial, suspension or
revocation or such failure or refusal constitutes a reckless disregard for health or safety; [or] (8)
failure to make an inspection or making an inadequate or negligent inspection of any property . .
. to determine whether the property complies with or violates any law or contains a hazard to
health or safety, unless the political subdivision had notice of such a violation of law or such a
hazard or unless such failure to inspect or such inadequate or negligent inspection constitutes a
reckless disregard for health or safety under all the relevant circumstances . . ."
Manzo v. Fasano, Ippolito & Lee, CV076001423
§52-557g – recreational use immunity as applied to municipalities:
We conclude, therefore, that, although, under § 52-557n (a) (1) (B), the liability of a
governmental entity acting in its proprietary capacity generally is no greater than that of a private
person under similar circumstances, because § 52-557g granted immunity from negligence
claims involving the free recreational use of land exclusively to private persons, not to political
subdivisions of the state, the more general principle does not apply. Accordingly, we conclude
that the trial court properly determined that the defendant was not entitled to immunity
from the plaintiff's claim pursuant to § 52-557g, and that it properly denied the defendant's
motions for a directed verdict and to set aside the verdict on this ground.
Blonski v. Metropolitan District Commission, 71 A.3d 465, 309 Conn. 282 (Conn. 2013)
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I.

Introduction:

Generally, it is the possession of land, that imposes liability for injuries. Since the person
in possession is in a position of control and best able to prevent harm, the possessor is ordinarily
the party responsible.
A duty owed by the possessor of land is different depending on the status of the one who
sustains injury. The extent and nature of the duty is often considered in ascending order as
follows:
1.
2.
3.

Trespassers (least duty)
Licensees – See, Morin v. Bell Court Condo Ass’n, Inc, 223 Conn. 323, (1992)
Invitees (greatest duty)
(Social invitee and business invitee owed the same duty – C.G.S. §52-557a)

II.

Business Invitee:

A business owner owes its invitees a duty to “keep it premises in a reasonably safe
condition”. Baptiste v. Better Val-u Supermarket, Inc., 262 Conn. 135 (2002). “the possessor of
land must warn an invitee of dangers that the invitee could not reasonably be expected to
discover.” Considine v. Waterbury, 279 Conn. 830 (2006).
However, business owners are not insurers of their customers safety. Hellamns v. Yale
New Haven Hospital, Inc, 147 Conn. App. 405 (2013).
“For a plaintiff to recover for the breach of the duty owed to him as a business invitee, it
is incumbent upon him to allege and prove that the defendant either had actual notice of the
presence of the specific unsafe condition which caused his injury or constructive notice of it.
The notice, whether actual or constructive, must be notice of the very defect which
occasioned the injury and not merely of conditions naturally productive of that defect even
though subsequently in fact producing it…
In the absence of allegations and proof of any facts which give rise to an enhanced duty, a
defendant is held to the duty of protecting its business invitees from known, foreseeable dangers.

Business owners do not breach their duty to invitees unless they have actual or
constructive notice of the danger and failed to remedy said danger.” DiPietro v. Farmington
Sports Arena, LLC, 306 Conn. 107 (2012).
III.

Notice:

A.

Actual Notice.

Examples:
1.

Request for Repairs

2.

Prior Repairs

3.

Prior Complaints

4.

Recognition by Owner/Possessor

The affirmative act rule creates the inference of knowledge when the defendants are
responsible for creating the allegedly dangerous condition.
Examples:
1.
Employee left water in the aisle after watering plants. Tuite vs. Stop & Shop, 45
Conn App 305 (1997);
2.

Employee left pricing stickers on the floor. Fuller vs. First National Supermarket,
38 Conn App 299 (1995); and

3.

Unstable stacking of boxes. Meek v. Wal Mart Stores, 72 Conn App 467 (2002).

B.

Constructive Notice.

Business owners are chargeable with constructive notice of a dangerous condition when,
had they exercised reasonable care, they would have discovered the condition. Constructive
notice is triggered by a general duty of inspection or, when the dangerous condition is not
apparent to the human eye, some other factor that would alert a reasonable person to the hazard.
DiPietro v. Farmington Sports, supra.
Examples of constructive notice.
1.
2.
3.

Physical conditions – raised sidewalks
Floor debris, Morris v. King Cole Stores, 132 Conn. 489 (1946)
Deteriorated railings, Kirby v. Zlotnick, 160 Conn. 341 (1971)

4.

Maintenance of the premises

Length of Time – The controlling question in deciding whether the defendant had
constructive notice of a defective condition is whether the condition had existed for such a length
of time that the defendants employees should, in the exercise of due care, have discovered it in
time to have remedied it…Hellamns v. Yale New Haven Hospital, supra.
5.

Existence of industry standards or government regulations.
•

Municipal, State, and Federal Codes

•

ANSI (American National Standards Institute)

Mode of operation – Form of constructive notice. There is an altered notice inquiry
under the mode of operation rule. First, when the owner of the premises increases the risk of
“dangerous, transitory conditions” by the way particular aspects of the business have been
designed, the owner may fairly be deemed to have constructive notice of those conditions when
they become manifest.
Second, the premises owner may be imputed to have actual knowledge of the hazards it
has had a hand in creating by purveying merchandise or food in a manner that increases the
likelihood of such hazards arising.
The rationale underlying the rule is that because the hazard is a foreseeable consequence
of the manner in which the business is operated the business is responsible for implementing
reasonable measures to discover and remedy the hazard. Kelly v. Stop & Shop, 281 Conn. 768
(2007).
Under the rule, once the plaintiff presents a prima facie showing of a negligent mode of
operation, the burden shifts to the defendant to rebut the plaintiff’s evidence by producing
evidence that it exercised reasonable care under the circumstances and then it shifts back to the
plaintiff to establish the steps taken were not reasonable under the circumstances.
It should be noted that this is a limited rule, with limited application.
The Mode of Operation Rule is of limited application because nearly every business
enterprise produces some risk of customer interference. If the Mode of Operation Rule applied
whenever customer interference was conceivable, the rule would engulf the remainder of
negligence law. A plaintiff could get to the jury in most cases, simply by presenting proof that a
store’s customer could have conceivably produced the hazardous condition. For this reason, a
particular mode of operation only falls within the mode of operation rule when a business can
reasonably anticipate the hazardous conditions will regularly arise…A plaintiff must demonstrate
the forseeability of a third party interference before a court will dispense with traditional notice
requirements. Konesky v. Post Road Entertainment, 144 Conn. App. 128 (2013).

IV.

Affirmative Act Rule v. Mode of Operation:

Often times the Affirmative Act Rule and Mode of Operation may be very close in
application to a particular set of facts.
Comparisons of alleged defects in Konesky v. Post Road Entertainment, Kelly v. Stop &
Shop, and Fisher v. Big Y Foods.
V.

Defeating Summary Judgment:
1.

Investigate the area of the fall;
Photos, statements, witnesses

2.

Plead broadly (Review standard jury charges);

3.

Attempt to broaden and/or extend the defect rather than limit the defect;

4.

Experts – when are experts needed?

The Rule requiring expert testimony applies only when the question involved
goes beyond the field of ordinary knowledge and experience of judges or jurors. Jaffe v. State
Department of Health, 135 Conn. 339 (1949).
Examples where no expert needed:
•

Claim of lack of railing on a porch which constituted a dangerous
structural condition. Bader v. United Orthodox Synagogue, 148 Conn.
449 (1961).

•

Claim of a defective hospital bed. DeColon v. Danbury Hospital, 1992
W L 394510 (December 22, 1992).

•

Injuries sustained on plaintiff’s property caused by defendant’s blasting.
King v. New Haven Trap Rock Company, 146 Conn. 482 (1959).

Examples where expert required:

5.

•

Claim against umpires where a spectator was injured when struck by a bat
thrown by a participant. Santopietro v. City of New Haven, 239 Conn,
207 (1996).

•

Employee injured by defective installation of carpet tile. Required expert
testimony for standard of care applicable for a carpet installer. Fallon v.
Matworks, 50 Conn. Supp. 207 (2007).

Discovery –
Depositions accompanied by record requests (policies, procedures,
manuals, maintenance records)
surveillance videos and standard interrogatories
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Social Host Liability:
Three‐Pronged Approach
• Find Exceptions to Dram Shop Act
• Defective Premises
(beware specific defect issue)
• Negligence

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Dram Shop Act
(Conn. Gen. Stat. § 30‐102)
•

If any person, by such person or such person's agent, sells any alcoholic liquor
to an intoxicated person, and such purchaser, in consequence of such
intoxication, thereafter injures the person or property of another, such seller
shall pay just damages to the person injured, up to the amount of two hundred
fifty thousand dollars, or to persons injured in consequence of such intoxication
up to an aggregate amount of two hundred fifty thousand dollars, to be
recovered in an action under this section, provided the aggrieved person or
persons shall give written notice to such seller of such person's or persons'
intention to bring an action under this section. Such notice shall be given (1)
within one hundred twenty days of the occurrence of such injury to person or
property, or (2) in the case of the death or incapacity of any aggrieved person,
within one hundred eighty days of the occurrence of such injury to person or
property. Such notice shall specify the time, the date and the person to whom
such sale was made, the name and address of the person injured or whose
property was damaged, and the time, date and place where the injury to
person or property occurred. No action under the provisions of this section
shall be brought but within one year from the date of the act or omission
complained of. Such injured person shall have no cause of action against such
seller for negligence in the sale of alcoholic liquor to a person twenty‐one
years of age or older.
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Dram Shop Act
(Conn. Gen. Stat. § 30‐102)
• Does not apply if
– defendant is not a seller of alcohol
– actor causing injury is not the purchaser
– actor causing injury is under age 21

• Which also means…
– No notice requirements (if not otherwise req’d)
– No one‐year statute of limitations
– No $250,000 cap on damages
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Case Law
• Ely v. Murphy, 207 Conn. 88 (1988)
– D hosted HS graduation party (son was member of
graduating class)
– Charged entrants; claimed to be taking their keys
– He didn’t take one entrant’s keys
– That entrant was seen drunk at party, then got
into mom’s car, and, intending to drive away,
struck and killed a pedestrian
– Establishing exception to dram shop act for minors
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901

5

Case Law
• Bohan v. Last, 236 Conn. 670 (1996)
• Minor was in restaurant where alcohol was served
• Ds claimed that he did so through acquaintances, who
were also minors
• Minor drove away from bar drunk and killed P’s decedent
• Bar is liable for negligence if they had any reason to know
that patron was in fact a minor (and vice‐versa)

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Case Law
• Craig v. Driscoll, 262 Conn. 312 (2003)
– Pedestrian killed by drunk driver
– Driver, an alcoholic, had been drinking at pub
– Action for negligent infliction of bystander
emotional distress and reckless infliction of
bystander emotional distress
– Craig held that the Dram Shop Act did not occupy
the field concerning the purveyance of alcohol,
and that such an action was permitted
– The GA amended the Dram Shop Act as a result
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Defective Premises
• Traditionally involves whether defendant had
a duty, but failed, to remedy a defect in the
premises possessed/controlled.
• Can you prove a “specific defect”? Perez v.
Cumba, 138 Conn.App. 351 (2012).
• Is your client a trespasser/licensee/invitee?
• Here, we’re primarily concerned with social
invitees (same as business invitee) (Conn. Gen.
Stat. 52‐557a).
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Defective Premises
The Social Invitee
– A licensor must reasonably inspect and maintain
the premises in order to render them reasonably
safe for the invitee
– A licensor must warn the invitee of dangers she
could not reasonably be expected to discover
– Considine v. City of Waterbury, 279 Conn. 830
(2006) (defining duty of invitee); Conn. Gen. Stat.
§52‐557a .

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Defective Premises
The Licensee
– A licensee takes the premises as she finds them.
– The licensor need not keep the premises in a reasonably
safe condition unless she actually or constructively knows
the licensee is present, in which case she must use
reasonably care:
• To refrain from actively subjecting the licensee to danger
• To warn the licensee of any dangerous conditions the licensor
knows about but which the licensor cannot reasonably assume
that the licensee knows or that the licensee would observe by
reasonable use of the licensee’s faculties

– Salaman v. City of Waterbury, 246 Conn. 298 (1998); but
see Conn. Gen. Stat. §52‐557f, et seq. (immunity to
licensees for certain purposes)
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Defective Premises
• Invitation is almost always central to establishing
a status as a social invitee.
• Solution?
– Constructive invitation (“open” invite)
– Minor as licensee unable to appreciate dangerous
condition

• Try not to get bogged down.
• Social Host liability cases are not “traditional”
defective premises cases. The issue is not a
dangerous condition of the land, but one created
by persons on the land.
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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DUTY
• The Question of Social Host Liability re Alcohol
– Generally, no legal obligation to protect another
– Except when defendant’s own conduct creates or
increases the risk that such other person will be
harmed by the conduct of a third party…
• See, e.g., Merhi v. Becker, 164 Conn. 516 (1973)

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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Merhi v. Becker, 164 Conn. 516 (1973)
• Newtown. Union picnic.
• Tickets had to be purchased to attend.
• Excessive quantities of alcohol were
consumed.
• Picnic‐goer who had gotten drunk drove car
into picnickers, injuring plaintiff

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901
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DUTY
• Elements (Kolodziej v. Durham Agr. Fair Ass’n, 96
Conn. App. 791 (2006), cert. denied, 280 Conn.
933):
– Whether a person in D’s position, knowing what D knew
or should have known, would anticipate that harm of
the general nature of that suffered was likely to result;
– Whether, as a matter of public policy, D’s responsibility
for its negligent conduct should extent to the particular
consequences, or the particular P, in the case.

• Can also be established by criminal statutes
– (i.e., negligence per se, see, e.g., Grenier v.
Commissioner of Transp., 306 Conn. 523 (2012))

• This is particularly relevant with regard to minors
Angelo A. Ziotas, Esq.
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Social Host is Criminally Liable…
• for providing alcohol to minors (Conn. Gen. Stat.
§ 30‐86)
• for knowingly, recklessly, or with criminal
negligence permitting a minor to possess alcohol
(in violation of Conn. Gen. Stat. § 30‐89) on
premises she over which she has
control/dominion
• for knowing that a minor possesses alcohol (in
violation of Conn. Gen. Stat. § 30‐89) on premises
she over which she has control/dominion, but
fails to take reasonable efforts to halt such
possession
Angelo A. Ziotas, Esq.
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An Act Concerning the Possession of
Alcohol by Minors
(Conn. Gen. Stat. § 30‐89a)
• (a) No person having possession of, or exercising
dominion and control over, any dwelling unit or private
property shall (1) knowingly, recklessly or with criminal
negligence permit any minor to possess alcoholic liquor in
violation of subsection (b) of section 30‐89 in such dwelling
unit or on such private property, or (2) knowing that any
minor possesses alcoholic liquor in violation of subsection
(b) of section 30‐89 in such dwelling unit or on such
private property, fail to make reasonable efforts to halt
such possession. For the purposes of this subsection,
“minor” means a person under twenty‐one years of age.
• (b) Any person who violates the provisions of subsection (a)
of this section shall be guilty of a class A misdemeanor.
Angelo A. Ziotas, Esq.
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Control of Premises
• “Legal control” is a question for the jury.
• Control can exist even without possession of
premises.
– Power of Control
• By being able to set rules, but not following them
• By being able to set rules, but not having them

– Power of Expulsion
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But what about intervening cause?
• Actor is only relieved of liability for negligence despite intervention
of another force where:
– (1) harm is intentionally caused by a third party and
– (2) is not within the scope of the risk created by the actor’s conduct.
• Wood v. Club, LLC, 134 Conn. App. 768 (2012), app. dismissed, 310 Conn. 373
(2013).
– Intentionally‐inflicted injury outside bar did not exempt D from liability where it served
alcohol to patrons acting aggressively towards P and friends

• Tetro v. Town of Stratford, 189 Conn. 601 (1983)
(citing 2 Restatement (Second) Torts §442B))
– Town was liable for injuries to P driver caused by police officers in high‐speed chase of non‐
party fleeing suspects

• In addition, the GA treats minors as not being mature enough to
understand risks of alcohol, and thus the courts do not find minors’
drunkenness to be an intervening cause.
– See, e.g., Ely v. Murphy, 207 Conn. 88 (1988)

• BUT minors can still be found contributorily negligent.
– See, e.g., Stafford v. Roadway, 312 Conn. 184 (2014)
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Using the Plea to Assist You
• Guilty – may raise issues of insurance coverage
• Nolo Contendere vs. Alford Plea
– Related – both claim the state has sufficient evidence to convict – but:
– “The only practical difference [between nolo and Alford pleas] is that
the plea of nolo contendere may not be used as an admission against
the defendant in a subsequent civil or criminal case.” See, e.g.,
Groton v. United Steelworkers of Am., 254 Conn. 35 (2000)

• Nolo contendere pleas are not normally admissible in later
proceedings
– BUT ALFORD PLEAS ARE (ARGUABLY) [See Groton, supra]:
• to show prior inconsistent statements/impeachment (State v. Simms,
14 Conn. App. 1 (1988); but see, e.g., Burrell v. United States, 384 F.3d 22
(2004) (stating in dicta that Alford pleas were not admissible in Connecticut
civil cases);
• for admissions re representations of fact (see, e.g., Tomasso Bros., Inc. v.
October Twenty‐Four, Inc., 221 Conn. 194 (1992))

• BEST OPTION? Reach agreement with defense lawyer consenting
to civil admissibility of plea.
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Assistance from Medical Records
• Injuries
• Blood Alcohol Concentration
• Mandated Reporting (Conn. Gen. Stat. §17a‐101a)
– MD, PA, RN, LPN, DDS, OD, MSW, DPM, DC, R.Ph.,
PT, Mental Health Professional, Coach, Teacher,
School Paraprofessional, Police, Clergy, etc.
(Conn. Gen. Stat. §17a‐101)
– Will lead to involvement of police in event of
suspected sexual abuse or serious physical injury
(Conn. Gen. Stat. §17a‐101b)
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Assistance from a Police Report
• Available List of Witnesses!
• Photographs of Scene
• Sworn (or at least signed) statements
concerning events
• Evidence You May Otherwise Have Overlooked
– alcohol or mixers (or their containers)
– mobile/smart phones (and pics/videos)

• Blood Alcohol Concentration
• Accident Reconstruction/Incident Description
Angelo A. Ziotas, Esq.
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Assistance from a Police Report

Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901

22

Assistance from a Police Report
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Assistance from a Police Report
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Foreseeability
• Totality of the Circumstances test
• Occurrence of prior incidents is significant for
foreseeability, but not dispositive of it.
– Monk v. Temple George Associates, 273 Conn. 108 (2005)
(nightclub liable to nightclub patron when another
nightclub patron assaulted her in parking lot)

• Who can’t reasonably foresee a party where…
– Someone suffers alcohol poisoning
– Someone drunkenly assaults another partygoer (sexually
or otherwise)
– Someone drives away from the party drunk and injures
another person (or himself)
Angelo A. Ziotas, Esq.
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Other Negligence
• Negligent Supervision (of Minors)
• Negligent provision of security
– Failure to provide any
– Inadequate security

• Negligently failing to arrange for party‐goers
to have safe way home (or for them to stay
on‐premises)
Angelo A. Ziotas, Esq.
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Drunken Facts
•
•
•
•
•
•

Schwarz v. Piro, No. FSTCV106004487S, 2015 WL 522060 (Conn. Super.
[J.D. Stamford/Norwalk] Jan. 9, 2015) (Karazin, J.T.R.)
Daughter hosts party while mom is away from home and makes alcohol
available at party to minor guests.
Thereafter, certain of those minor guests became intoxicated and
determined to leave the party to attack another minor, off premises.
Minor is attacked and suffers severe injuries.
Action against mom for negligent supervision and against daughter for
negligent purveyance of alcohol.
Summary judgment denied.
– Affidavit saying that daughter did not directly serve minor guests does not
demonstrate absence of disputed issue of material fact re negligent
purveyance of alcohol.
– Affidavit saying that mom did not permit and was not aware of parties where
minors were served/allowed to bring “substantial quantities” of alcohol did
not demonstrate absence of disputed issue of material fact re negligent
supervision.

•

NOTE: THIS CONCERNED A PARTY BEFORE AMENDMENT OF §30‐89a
Angelo A. Ziotas, Esq.
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More Drunken Facts
• Morin v. Tri‐State Kart Club, Inc., No. CV 11 6004220, 2014
WL 3511694 (Conn. Super. J.D. Windham Jun. 10, 2014)
• Go‐kart club organizes event every year on permanent
track as part of agricultural fair
• Adjacent farm leases area to go‐kart club to allow
members to park and camp
• Go‐kart club alleged to have hosted social event in camp
area which included passing around of large jug of liquor
amongst contestants, who each drank; winner got trophy
• Following event, loud, disruptive individuals congregated
near P’s camper and awakened his family; P went outside
to quiet them down; in response, P was assaulted and
sustained serious and permanent injuries
• Summary judgment denied
Angelo A. Ziotas, Esq.
Silver Golub & Teitell LLP
184 Atlantic Street
Stamford, CT 06901

28

Where’d You Get the Booze?

•

Impact of Craig v. Driscoll following amendment to Dram Shop Act
–
–

•

Cf. Bohan v. Last , supra.
–

•

–
–

Non‐party bad actor (minor) visited Ds’ home for party during Spring Weekend festivities at Uconn
Ds, parents of host, had no knowledge of party or alcohol provided at party
Non‐party bad actor attended party and drove away, and while driving, struck and killed P’s decedent
Ds were not social hosts, and there was no admissible evidence adduced that third party bad actor drank at party;
no liability

Stein v. Lee, No. CV085009444, 2011 WL 522888 (Conn. Super. J.D. New London Jan. 25, 2011) (Martin, J.)
–

•

kid went to party at other kid’s house; parents were not home, but knew their son kept alcohol
parents were not liable, even though they knew their son kept alcohol on the premises, where they did not provide
their child with the alcohol and were not social hosts
parents not liable for decedent’s drunk driving, as they did not negligently help him in obtaining or maintaining
operation of a vehicle when they knew him to be impaired
parents did not substantially assist or encourage their child in negligent conduct

Cf. Karzoun v. Rapo, No. AANCV106004462S, 2014 WL 2259361 (Conn. Super. J.D. Ansonia‐Milford
Apr. 30, 2014) (Lee, J.)
–
–
–
–

•

purveyors of alcohol to minors may be liable to said minors or third parties, even if not social hosts, if purveyor knew
or had reason to know that minor was not of drinking age

Cf. Rangel v. Parkhurst, 64 Conn. App. 372 (2001)
–
–

•

Negligence still applies to purveyors (not sellers) of alcohol even after amendment of Dram Shop Act
Raymond v. Duffy, No. X04CV030102444S, 2005 WL 407655 (Conn. Super. J.D. Middlesex Jan. 3, 2005) (Quinn, J.)

unlike Rangel, D here was social host; duty of care exists for social hosts at event where underage drinking is
encouraged, wherever the alcohol comes from

NOTE: ALL OF THESE CASES CONCERNED PARTIES HOSTED BEFORE AMENDMENT OF §30‐89a
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Social Host Liability ‐ Minors
• Minors CAN be held liable for social host
liability concerning alcohol
• But there is a split of authority
– See, e.g., Stein v. Lee, No. CV085009444, 2011 WL
522888 (Conn. Super. J.D. New London Jan. 25,
2011) (Martin, J.) (denying summary judgment but
noting split of authority)
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Negligent Service to Adults
(outside the Dram Shop context)
• Cf. Hopkins v. Connecticut Sports Plex, LLC, No.
CV044002547S, (J.D. New Haven 2006)
(Corradino, J.)
– sports venue not liable for injuries to P from
assault following provision of alcohol (in
moderation) to non‐party bad actors

• Morin v. Tri‐State Cart Club, supra.
– go‐kart club could be liable for injuries to P from
assault following provision of alcohol (for purpose
of intoxication) to non‐party bad actors
Angelo A. Ziotas, Esq.
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Some Potential Scenarios
• Drink at House Party and Assault Someone
Elsewhere
• Just Drinking with Friends in the Dorm and
then drive drunk
• House Party and then kill someone (including
oneself) driving drunk
• House Party and Partygoer Gets Drunk and is
Sexually Assaulted by other Intoxicated Minor
Angelo A. Ziotas, Esq.
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Keeping the Victim
from Being Victimized Further
•

Connecticut Constitutional Rights of Victim (Conn. Const. amend. art. XXIX)
– (1) the right to be treated with fairness and respect throughout the criminal justice process;
– (2) the right to timely disposition of the case following arrest of the accused, provided no right
of the accused is abridged;
– (3) the right to be reasonably protected from the accused throughout the criminal justice
process;
– (4) the right to notification of court proceedings;
– (5) the right to attend the trial and all other court proceedings the accused has the right to
attend, unless such person is to testify and the court determines that such person's
testimony would be materially affected if such person hears other testimony;
– (6) the right to communicate with the prosecution;
– (7) the right to object to or support any plea agreement entered into by the accused and the
prosecution and to make a statement to the court prior to the acceptance by the court of
the plea of guilty or nolo contendere by the accused;
– (8) the right to make a statement to the court at sentencing;
– (9) the right to restitution which shall be enforceable in the same manner as any other cause
of action or as otherwise provided by law; and
– (10) the right to information about the arrest, conviction, sentence, imprisonment and
release of the accused.
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Keeping the Victim
from Being Victimized Further
•

The Victim (see Conn. Gen. Stat. ) has the right:
– to be informed concerning the status of his or her case and to be informed of the release from custody of the defendant (see
Conn. Gen. Stat. §§ 18‐81e; 51‐286e);
– to present a statement of his or her losses, injuries and wishes to the prosecutor and the court prior to the acceptance by the
court of a plea of guilty or nolo contendere made pursuant to a plea agreement with the state wherein the defendant pleads
to a lesser offense than the offense with which the defendant was originally charged (see Conn. Gen. Stat. § 54‐91c);
– prior to the imposition of sentence upon the defendant…the right to submit a statement to the prosecutor as to the extent of
any injuries, financial losses and loss of earnings directly resulting from the crime (see Conn. Gen. Stat. § 54‐91c);
– to appear before a panel of the Board of Pardons and Paroles and make a statement as to whether the defendant should be
released on parole and any terms or conditions to be imposed upon any such release (see Conn. Gen. Stat. § 54‐126a);
– to have any property the victim owns which was seized by police in connection with an arrest to be returned (see Conn. Gen.
Stat. § 54‐36a);
– to be notified of the application by the defendant for the pretrial program for accelerated rehabilitation and to obtain from
the court information as to whether the criminal prosecution in the case has been dismissed (see Conn. Gen. Stat. §§ 54‐56e
and 54‐142c);
– not to be fired, harassed or otherwise retaliated against by an employer for appearing under a subpoena as a witness in any
criminal prosecution (see Conn. Gen. Stat. § 54‐85b);
– for special procedural considerations to be taken during the testimony of a child twelve years of age or younger who is a
victim of child abuse or sexual assault (see Conn. Gen. Stat. § 54‐86g);
– for assaults by a spouse or former spouse, family or household member, To request the arrest of the offender, request a
protective order and apply for a resetraining order (see Conn. Gen. Stat. § 46b‐15);
– for sexual assault or domestic violence, to expect certain records to remain confidential (see Conn. Gen. Stat. §§ 52‐146k, 54‐
86e and 54‐86f).
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Keeping the Victim
from Being Victimized Further
•
•

Liaising with the Office of the Victim Advocate
See, e.g., Conn. Gen. Stat. §54‐220
– Provide initial screening of each personal injury case;
– Assist victims in the preparation of victim impact statements to be
placed in court files;
– Notify victims of their rights and request that each victim so notified
attest to the fact of such notification of rights on a form developed by
the Office of the Chief Court Administrator, which form shall be signed
by the victim advocate and the victim and be placed in court files and
a copy of which form shall be provided to the victim;
– Provide information and advice to victims in order to assist such
victims in exercising their rights throughout the criminal justice
process;
– Direct victims to public and private agencies for service;
– Coordinate victim applications to the Office of Victim Services; and
– Assist victims in the processing of claims for restitution.
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Keeping the Victim
from Being Victimized Further
• Appearing in the criminal proceedings
– See sections 3‐4(d) and 3‐5 of the Practice Book
– Using the pleas entered therein against the negligent
actors

• Office of Victim’s Services (separate from
restitution)
–
–
–
–

Certain medical, dental, & counseling costs
Certain lost wages & loss of support
Certain funeral costs
Certain contributions to crime scene clean‐up
Angelo A. Ziotas, Esq.
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Keeping the Victim
from Being Victimized Further
• Services from the Office of Victims Services (Conn. Gen.
Stat. §§ 54‐201 to 54‐233)
– Compensation (Conn. Gen. Stat. §54‐210)
• Expenses Incurred (beyond insurance), Lost Earnings, Pecuniary Loss,
but not property loss (Conn. Gen. Stat. § 54‐210)
• Application for compensation is subject to general two‐year time limit
from date of injury or death, which limit is itself is subject to waiver
(Conn. Gen. Stat. § 54‐211)
• Generally subject to limit of $15,000 (injury) or $25,000 (murder), but
this limit can also be waived. (Conn. Gen. Stat. § 54‐211(d))
• Available to victims of designated crimes in‐state and
to state residents out of state (but in US) [and to state residents out
of the US when victims of terrorism] (Conn. Gen. Stat. §54‐209)
• BUT Office of Victim’s Services has (waivable) 2/3 lien thereafter (and
you have to let them know when you file a complaint)
(Conn. Gen. Stat. § 54‐212)
Angelo A. Ziotas, Esq.
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Keeping the Victim
from Being Victimized Further
• Information about OVS Services, including
forms, etc.:
http://www.jud.ct.gov/crimevictim/
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Practical Concerns
• Contributory Negligence
• Social Mores, i.e., Alcohol as Social Lubricant
– Personal Responsibility
– Teaching children responsibility
– “I did this when I was their age…”
– Sexual assaults/inability to consent due to age or
intoxication.

• Novelty of Conn. Gen. Stat. § 30‐89a
Angelo A. Ziotas, Esq.
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