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This review covers cases reported in the Connecticut Law Journal from May 5, 2009, to April 
27, 2010.  Only Supreme and Appellate Court cases are reported herein (with a few exceptions.)  
This review is designed to provide a substantial sampling and brief description of the case law that is 
relevant to CTLA members.  It is not meant to serve as a substitute for the cases themselves.  
Although most of the cases included herein are civil, some criminal cases have been included where 
the rules of law enunciated therein may have crossover application to the civil context.  Finally, the 
use of the male pronoun herein is not meant to exclude females and has been employed simply for 
the sake of convenience.    
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A. LEADING CASES 

 

1. Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 

(2009) (July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule #1:   
Because the jury's consideration of all the bases that theoretically could support its general verdict was intertwined with the 

trial court‟s statute of limitations instruction, the general verdict rule did not bar the Appellate Court‟s review of the plaintiffs' 

claim on appeal that attacked this instruction. 

 

Rule #2: 

The continuing course of conduct doctrine is a matter that must be pleaded in avoidance of a statute of limitations special 

defense.22 

 

Rule #3:   

General Statutes § 52-592, the accidental failure of suit statute, is considered to be a matter to be pleaded in avoidance to a 

statute of limitations special defense. 

Rule #4:  

The trial court did not abuse its discretion when it denied the plaintiff‟s belated request for leave to amend its reply to the 

defendant‟s special defense to assert General Statutes § 52-592, the accidental failure of suit statute, in avoidance of this 

special defense.  The plaintiff‟s request was made immediately prior to the close of the plaintiff‟s case-in-chief.  (Note that the 

defendant first asserted its special defense of statute of limitations only a month before trial began.)     

 

Facts: 

1. The plaintiff instituted the present action sounding in tortious interference with contract, civil conspiracy, breach of 
implied covenant of good faith and fair dealing and CUTPA. 

2. The defendant filed an answer denying the allegations underlying all four of the plaintiff‟s claims and asserted nine 

special defenses, including the statute of limitations (four special defenses were eventually put to the jury, including 

the statute of limitations.) 

3. The plaintiff filed a reply with a general denial to each special defense. 

4. Over a month after the trial of this matter was commenced, the plaintiff filed a request for leave to amend its reply to 

the defendant‟s statute of limitations defense.  The trial court denied this request. 

5. The jury returned a verdict in favor of the defendant on the plaintiff‟s tortious interference with contract, civil 

conspiracy and CUTPA claims.  The court directed a verdict on the remaining claim.  

6. The plaintiff appealed.   

 

Reasoning: 
The general verdict rule provides that if a jury renders a general verdict for one party, and no party requests 

interrogatories, an appellate court will presume that the jury found every issue in favor of the prevailing party.  In 

circumstances in which a party has requested interrogatories that fail to flesh out the basis of the jury's verdict, this court has 

noted that the general verdict rule is still applicable because it is not the mere submission of interrogatories that enables a 

reviewing court to make that determination; rather, it is the submission of properly framed interrogatories that discloses the 

grounds for the jury's decision.  In a case in which the general verdict rule operates, if any ground for the verdict is proper, the 

verdict must stand; only if every ground is improper does the verdict fail. 

In Beckenstein Enterprises-Prestige Park, LLC v. Keller the Appellate Court held that the grounds for the jury verdict 

were not fleshed out by the interrogatories, thus, any of those four special defenses or the denial could have supported the jury's 

general verdict in favor of the defendant.  However, the plaintiff argued that the general verdict rule did not bar appellate 

review of its claims because the route to the jury verdict via any of the five grounds was tainted by the trial court‟s faulty 
statute of limitations jury charge.  Specifically, it was the plaintiff‟s contention that not only did the court's jury instruction on 

                                                        
22

 Connecticut Practice Book § 10-57 provides:  “Matter in avoidance of affirmative allegations in an answer or 
counterclaim shall be specially pleaded in the reply.  Such a reply may contain two or more distinct avoidances of 

the same defense or counterclaim, but they must be separately stated.”
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the statute of limitations defense prevent the jury from considering the defendants' actions prior to a certain date as a basis for 

liability, but this limitation also undermined the jury's consideration of the defendants' other special defenses because it limited 

the time frame that the jury could consider in its determination of these special defenses. 

The Appellate Court agreed.  Because the jury's consideration of all the bases that theoretically could support its 

general verdict was intertwined with the statute of limitations instruction, the general verdict rule did not bar its review of the 

plaintiffs' claim that attacked this instruction. 

 

2. Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535, cert. granted, 294 Conn. 916 (2009) 

(October 13, 2009; Bishop, J.; Trial Court – Sheedy, J.).
23

 

  

Rule:  Matter of First Impression 

 

A plain reading of General Statutes § 52-190a (a)24 indicates that the expert authoring the opinion letter attached to the 

complaint must be a “similar health care provider” as defined in General Statutes § 52-184c.25  For a physician who is board 

                                                        
23 The plaintiff‟s petition for certification was granted, limited to the following issue:  “Did 

the Appellate Court properly affirm the trial court‟s dismissal of the present case for failure 
to comply with General Statutes § 52-190a?” 
24 Section 52-190a provides in relevant part:  “(a) No civil action or apportionment 

complaint shall be filed to recover damages resulting from personal injury or wrongful 

death occurring on or after October 1, 1987, whether in tort or in contract, in which it is 
alleged that such injury or death resulted from the negligence of a health care provider, 

unless the attorney or party filing the action or apportionment complaint has made a 

reasonable inquiry as permitted by the circumstances to determine that there are grounds 
for a good faith belief that there has been negligence in the care or treatment of the 

claimant.  The complaint, initial pleading or apportionment complaint shall contain a 

certificate of the attorney or party filing the action or apportionment complaint that such 
reasonable inquiry gave rise to a good faith belief that grounds exist for an action against 

each named defendant or for an apportionment complaint against each named 

apportionment defendant.  To show the existence of such good faith, the claimant or the 

claimant's attorney, and any apportionment complainant or the apportionment 
complainant's attorney, shall obtain a written and signed opinion of a similar health care 

provider, as defined in section 52-184c, which similar health care provider shall be selected 

pursuant to the provisions of said section, that there appears to be evidence of medical 
negligence and includes a detailed basis for the formation of such opinion.  Such written 

opinion shall not be subject to discovery by any party except for questioning the validity of 

the certificate.  The claimant or the claimant's attorney, and any apportionment 
complainant or apportionment complainant's attorney, shall retain the original written 

opinion and shall attach a copy of such written opinion, with the name and signature of the 

similar health care provider expunged, to such certificate…. 

“(c) The failure to obtain and file the written opinion required by subsection (a) of 
this section shall be grounds for the dismissal of the action.” 
25 Section 52-184c provides in relevant part:  “(a) In any civil action to recover damages 

resulting from personal injury or wrongful death occurring on or after October 1, 1987, in 
which it is alleged that such injury or death resulted from the negligence of a health care 

provider, as defined in section 52-184b, the claimant shall have the burden of proving by 

the preponderance of the evidence that the alleged actions of the health care provider 
represented a breach of the prevailing professional standard of care for that health care 

provider.  The prevailing professional standard of care for a given health care provider shall 

be that level of care, skill and treatment which, in light of all relevant surrounding 

circumstances, is recognized as acceptable and appropriate by reasonably prudent similar 
health care providers. 

https://www.lexis.com/research/buttonTFLink?_m=e1600c96561ee90787fa7b4dc53d6097&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bConn.%20Gen.%20Stat.%20%a7%2052-190a%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=CTCODE%2052-184C&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=a63198407daacd0b913034baa32957b4


certified or holds himself out as a specialist, § 52-184c (c) defines a “similar health care provider” as “one who:  (1) [i]s trained 

and experienced in the same specialty; and (2) is certified by the appropriate American board in the same specialty….” 

 

Thus, with regard to defendant Lohse (an emergency medicine “specialist,” but not board certified therein), a similar health 

care provider would be a doctor who is trained and experienced in emergency medicine and is board certified in emergency 

medicine.  Because plaintiff‟s expert who authored the pre-litigation written opinion was not board certified in emergency 
medicine, he was not a similar health care provider and the complaint was properly dismissed as to Lohse.    

 

Facts: 

1. The plaintiff, Richard Bennett, Jr., administrator of the estate of his father, Richard Bennett, Sr., filed this medical 

malpractice action on the latter‟s behalf against the named defendant and Dr. Frederick Lohse. 

2. Bennett, Sr., suffered a diabetic seizure while driving his car, which left the road and collided with a concrete wall. 

3. Bennett, Sr., was taken to the New Milford Hospital emergency department, where he was treated by Lohse, who 

stabilized Bennett, Sr.‟s, blood sugar, medicated him for pain and released him with instructions to follow up with his 

primary care physician. 

4. Lohse “specialized” in emergency medicine, but was not board certified in the same. 

5. When Bennett, Sr., followed up with his primary care physician, it was then discovered that he had sustained a 

fracture of the spine and leg.  As a consequence of these untreated conditions, Bennett, Sr., died six weeks after his 
accident. 

6. When plaintiff filed suit, pursuant to General Statutes § 52-190a, he attached a certificate of good faith and the 

written opinion of a board certified general surgeon with a certificate of added qualifications in surgical critical care. 

7. Lohse moved to dismiss plaintiff‟s complaint under § 52-190a on the basis that, inter alia, the author of the opinion 

letter was not a similar health care provider to the defendant.  The defendant argued that the opinion author had to 

have been a board certified emergency medicine physician. 

8. The trial court granted Lohse‟s motion to dismiss and this appeal followed. 

9. The Appellate Court upheld the motion to dismiss because it concluded that the opinion letter submitted by the 

plaintiff was not from a similar health care provider. 

 

Reasoning: 
Since 2005, a complaint in a medical malpractice action must include a written opinion of a similar health care 

provider attesting to a good faith basis for the defendant‟s negligence.  See § 52-190a (a).  The statute also states that failure to 

                                                                                                                                                                                                   

“(b) If the defendant health care provider is not certified by the appropriate 

American board as being a specialist, is not trained and experienced in a medical specialty, 

or does not hold himself out as a specialist, a „similar health care provider‟ is one who:  (1) 
Is licensed by the appropriate regulatory agency of this state or another state requiring the 

same or greater qualifications; and (2) is trained and experienced in the same discipline or 

school of practice and such training and experience shall be as a result of the active 
involvement in the practice or teaching of medicine within the five-year period before the 

incident giving rise to the claim. 

“(c) If the defendant health care provider is certified by the appropriate American 
board as a specialist, is trained and experienced in a medical specialty, or holds himself out 

as a specialist, a „similar health care provider‟ is one who:  (1) Is trained and experienced 

in the same specialty; and (2) is certified by the appropriate American board in the same 

specialty; provided if the defendant health care provider is providing treatment or diagnosis 
for a condition which is not within his specialty, a specialist trained in the treatment or 

diagnosis for that condition shall be considered a „similar health care provider‟. 

“(d) Any health care provider may testify as an expert in any action if he:  (1) Is a 
„similar health care provider‟ pursuant to subsection (b) or (c) of this section; or (2) is not a 

similar health care provider pursuant to subsection (b) or (c) of this section but, to the 

satisfaction of the court, possesses sufficient training, experience and knowledge as a 
result of practice or teaching in a related field of medicine, so as to be able to provide such 

expert testimony as to the prevailing professional standard of care in a given field of 

medicine.  Such training, experience or knowledge shall be as a result of the active 

involvement in the practice or teaching of medicine within the five-year period before the 
incident giving rise to the claim.” 



obtain and file the written opinion required by subsection (a) shall be grounds for dismissal of the action.  See § 52-190a (c).  

For a physician who is board certified or holds himself out as a specialist, § 52-184c (c) defines a “similar health care provider” 

as “one who:  (1) [i]s trained and experienced in the same specialty; and (2) is certified by the appropriate American board in 

the same specialty….” 

With regard to defendant Lohse, an emergency medicine specialist, a similar health care provider is one who is trained 

and experienced in emergency medicine and is board certified in emergency medicine.  Because the plaintiff‟s expert was not 
board certified in emergency medicine, he was not a similar health care provider and the complaint was properly dismissed as 

to Lohse.    

In arriving at its conclusion, the court dismissed plaintiff‟s argument that § 52-184c (d), the so-called “overlap” 

section, applies to health care provider opinion letters under § 52-190a.  In other words, it did not matter in this case that 

plaintiff‟s expert would have been sufficiently qualified to testify in court that Lohse deviated from the prevailing professional 

standard of care.  Under the plain language of § 52-184c, this expert was not a similar health care provider and, thus, was not 

qualified to author an opinion letter under § 52-190a.  The court acknowledged that this result “may seem incongruous” but 

stated “[i]f the legislature intended to include this category of health care providers within the parameters of § 52-190a (a), it 

easily could have done so.” 

Finally, the court concluded that although this result may seem “harsh to would-be plaintiffs,” it was neither absurd 

nor unworkable.      

  

Practice Note: 

1. In resolving only the issue before the court, Judge Bishop pointed out that “there may be a gap in § 52-190a regarding 

[institutional] defendants appropriate for the legislature to address because this is an area that, to the extent possible, 

should be addressed by specific statutory language rather than by judicial interpretation.”  See n10. 

  

3. Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; 

Trial Court – Jennings, J.). 

  

Rule #1:   

Absent an evidentiary basis for a finding of a negligent act that more likely than not caused a plaintiff‟s injuries, the question of 

a defendant‟s negligence is too conjectural and uncertain to warrant submission to a jury.  
 

Rule #2:   

The Appellate Court held that the trial court did not abuse its discretion when it allowed the plaintiff to amend his complaint 

after the court had granted the defendant‟s motion for directed verdict.  “[T]he time beyond which an amendment may not be 

allowed has not been prescribed by…statute, it becomes a matter of practice, and must of course rest in the discretion of the 

court.”  A request for leave to amend made pursuant to Practice Book § 10-60, need not be in writing.  

 

Rule #3: 

Like § 52-557n, § 7-465 is a statute abrogating governmental immunity.  A party may choose to rely on either § 52-557n or § 

7-465 as long as they meet the requirements therein.  Our Appellate Court has explained the distinction between those statutes 

as follows:  "Section 52-557n allows an action to be brought directly against a municipality for the negligent actions of its 

agents.  Section 7-465 allows an action for indemnification against a municipality in conjunction with a common-law action 
against a municipal employee."  

 

Facts: 

1. On October 11, 2002, the plaintiff, Godfrey Burton, was driving east on Main Street in Stamford. 

2. James Grabinski, a Stamford police officer, was driving a Stamford police car west on Main Street.  He was 

responding to a “code two call” on Clinton Avenue.  He had his lights and siren activated. 

3. As Grabinski approached the intersection of Main Street and Clinton Avenue, he saw Burton‟s vehicle stopped and 

facing east in front of a Jamaican restaurant.  

4. Grabinski turned left in front of Burton‟s car, he claimed not to have seen Burton‟s car until “it was right in front of 

him.” 

5. The vehicles collided nearly head on, in the eastbound lane of travel. 
6. Burton had no memory of the collision.  He was taken to Stamford Hospital where a neurologist diagnosed him with a 

spinal cord injury between C-3 and C-6, causing cervical myelopathy.  He further suffered a traumatic brain injury. 

7. A civil action was filed.  In it the plaintiff alleged that Stamford, pursuant to General Statutes § 7-465, negligently 

caused the accident.  

8. The trial of this case started in November, 2005.   

9. Following the close of plaintiff‟s case-in-chief, the defendant moved for a directed verdict on the grounds of 

governmental immunity and evidential insufficiency. 



10. On November 22, 2005, the court granted the motion for directed verdict on the basis that the plaintiff had not proved 

his case under § 7-465 because he did not sue Grabinski individually.  The court further held that the plaintiff could 

not proceed under General Statutes § 52-557n or any other statute abrogating governmental immunity because he has 

not amended his complaint.   

11. The plaintiff requested leave to amend his complaint by removing the reference to § 7-465, which the trial court 

denied as “simply too late.” 
12. The plaintiff timely moved to set aside the directed verdict.   

13. The court then granted the plaintiff‟s motion to set aside on November 17, 2006.  The court acknowledged its earlier 

mistake in denying the request for leave to amend as being too late.  The court stated that the amendment should have 

been permitted.  The court ordered a new trial. 

14. After further motions and argument of the parties, the trial court thereafter vacated its order for a new trial and granted 

the defendant‟s motion for a directed verdict – this time on the basis of evidential insufficiency, i.e. that the evidence 

was insufficient to establish as a matter of law that Grabinski‟s negligence caused the plaintiff‟s injuries, citing Winn 

v. Posades, 281 Conn. 50 (2007).  

 

Reasoning: 

(Note that, in directing a verdict in the defendant's favor, the court found that sufficient evidence existed for the jury 

reasonably to find that Grabinski was negligent in that he failed (1) "[to] keep a reasonable lookout for traffic in the moments 
prior to the collision" and (2) "to take evasive action to avoid a collision despite actual knowledge that a collision was 

imminent."  Those findings were not contested by the defendant in this appeal.)   

The Appellate Court reviewed the record to determine if there was an evidential basis upon which a jury could have 

found that Grabinski‟s negligence was a proximate cause of the plaintiff‟s injuries.  In considering this question, the court 

found significant the fact that the plaintiff provided an eyewitness to the collision.  Grabinski testified as to his recollections.  

See Burton v. Stamford, 81-82.  Additionally, there were 24 photographs of the accident scene admitted into evidence.  Id.  The 

jury also heard testimony from two Stamford police officers who conducted an accident reconstruction.  Id., 83. 

The Appellate Court reiterated the applicable standard of proof.  “The standard is not that the plaintiff must remove 

from the realm of possibility all other potential causes of the accident; rather, it is that the plaintiff must establish that it is more 

likely than not that the cause on which the plaintiff relies was in fact a proximate cause of the accident."  “It may be conceded 

that the plaintiff's evidence did not exclude the [alternate causation] hypothesis…But [he] was not required to prove beyond a 
reasonable doubt that the defendant [was the cause].  This being a civil case, it was enough if the evidence induced in the 

minds of the jurors a reasonable belief that the fact was so….The purpose of the circumstantial evidence was to show that it 

was more probable that the defendant [was the cause], and to satisfy the jury in view of all the testimony that the defendant 

probably did it.  If it was sufficient for this purpose it was enough."  (Citation omitted.)  

“Grabinski's eyewitness testimony, the testimony of [the two accident reconstructionists], the police accident report 

and the photographic evidence regarding the vehicles immediately after the collision together was competent evidence from 

which the jury could reasonably infer that Grabinski failed to maintain a proper lookout and that Grabinski failed to take 

evasive action to avoid a collision despite actual knowledge that a collision was imminent.  Moreover, on that evidence, the 

jury reasonably could conclude that Grabinski's negligence more likely than not caused the collision and, by extension, the 

plaintiff's injuries.”  Therefore, the Appellate Court concluded that the trial court improperly directed a verdict in favor of the 

defendant. 

  

Practice Note: 

1. Your best bet of surviving a directed verdict in a case like this is to get an eye witness to testify! 

 

4. Connecticut Coalition for Justice in Education Funding, Inc. v. Rell, 295 Conn. 240 (2010) (March 10, 

2010; Majority – Norcott, Katz and Schaller, Js, Concurring – Palmer and Schaller, Js., Dissenting – 

Vertefeuille, Zarella and McLachlan, Js.; Trial Court – Shortall, J.). 

 

Rule: 

Under the constitution of Connecticut, the state must “provide a substantially equal educational opportunity to its youth in its 

free public elementary and secondary schools” and the Supreme Court has a role in ensuring that our state's public school 

students receive that fundamental guarantee.  In this public interest appeal, the Supreme Court considered whether article 
eighth, § 1, of the constitution of Connecticut also guarantees students in our state's public schools the right to a particular 

minimum quality of education, namely, suitable educational opportunities.   

 

“[W]e conclude that article eighth, § 1, of the Connecticut constitution guarantees Connecticut's public school students 

educational standards and resources suitable to participate in democratic institutions, and to prepare them to attain productive 

employment and otherwise to contribute to the state's economy, or to progress on to higher education.” 

 

https://www.lexis.com/research/buttonTFLink?_m=42fd096fc09fb5efe4eb52cbdfe6ff32&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b295%20Conn.%20240%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=39&_butInline=1&_butinfo=CONN.%20CONST.%208%201&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAl&_md5=aeb54ff2002b295891c23abd161c4f28
https://www.lexis.com/research/buttonTFLink?_m=42fd096fc09fb5efe4eb52cbdfe6ff32&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b295%20Conn.%20240%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=39&_butInline=1&_butinfo=CONN.%20CONST.%208%201&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAl&_md5=aeb54ff2002b295891c23abd161c4f28
https://www.lexis.com/research/buttonTFLink?_m=42fd096fc09fb5efe4eb52cbdfe6ff32&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b295%20Conn.%20240%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=41&_butInline=1&_butinfo=CONN.%20CONST.%208%201&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAl&_md5=339f525eac417ff03661a15ce0e48e3d


5. Costantino v. Skolnick, 294 Conn. 719 (2010) (February 16, 2010; Majority – Katz, J., Rogers, C. J., 

Norcott, J., Vertefeuille, J., Zarella, J., and McLachlan, J., Dissenting – Palmer, J.; Trial Court – 

Karazin, J. and Downey, J.T.R.). 

 

Rule: 

Because the parties agreed to settle the underlying medical malpractice action, the Supreme Court upheld the trial court‟s 
refusal to issue a declaratory judgment in this case because the parties‟ stipulation did not satisfy the necessary predicate for an 

award of offer of judgment interest under General Statutes § 52-192a, namely, a judgment in favor of the plaintiff after a trial.  

 

The plaintiff was seeking a declaratory judgment whether the policy language which defined “damages” to include “pre-

judgment interest” could be given effect so as to bar an award of offer of judgment interest when the total recovery would 

exceed the policy limit.   

 

Facts: 

1. The plaintiff, Richard Costantino, sued Dr. Stanley Skolnick and his group sounding in medical malpractice. 

2. Within 18 months of the date the complaint was filed, the plaintiff filed an offer of judgment in the amount of $1 

million, the policy limit of Skolnick‟s malpractice coverage. 

3. ProMutual was Skolnick‟s insurer.   
4. The offer of judgment was not accepted within the 30 day period and was, thus, deemed rejected. 

5. Nineteen months after the filing of the offer of judgment, the plaintiff, Skolnick and ProMutual executed an agreement 

to settle the case that required ProMutual to pay Skolnick‟s $1 million policy limit to the plaintiff under the stipulation 

that:  1) the agreement was to be considered a verdict and judgment in favor of the plaintiff for purposes of the offer of 

judgment statute, General Statutes § 52-192a; and, 2) the plaintiff would have been entitled to offer of judgment 

interest in the amount of $293,000 had the case been tried to conclusion.   

6. The trial court refused to issue a declaratory judgment because the case had been settled and not tried and the statute 

permits an award of offer of judgment interest only “[a]fter trial.” 

7. The Supreme Court affirmed the trial court‟s decision. 

 

Reasoning: 
By deeming their agreement tantamount to a judgment in the plaintiff's favor and directing the court to assume as 

much, the parties proceeded from the presumption that the requirements of § 52-192a had been met, such that the only question 

left to the court was whether the policy limit could bar the award of § 52-192a interest.  But the mere fact that parties assume 

that a necessary predicate to their claim has been satisfied does not preclude the court from considering that predicate issue. 

Therefore, the trial court properly considered the predicate issue of whether a settlement agreement deemed by the parties to be 

a verdict and judgment in the plaintiff's favor for purposes of § 52-192a could invoke the court's authority under that statute 

prior to addressing the parties' dependent claim as to whether the policy limit barred offer of judgment interest under § 52-

192a. 

  

Practice Note: 

1. However well-intentioned, it is not proper for parties to stipulate to facts that 
are false in order to bring their conduct within the ambit of a statute and, in 

turn, obtain a declaratory judgment that rests on those facts.  

2. The Supreme Court noted that, although the plaintiff could not seek an order 

from the court requiring ProMutual to pay offer of judgment interest, the 
parties could have agreed as part of their settlement to the payment of offer 

of judgment interest. 
 

6. Cotto v. Board of Education, 294 Conn. 265 (2009) (December 15, 2009; Katz, J.; Trial Court – Licari, 

J., and Katz, J.). 

  

Rule:   

The Supreme Court held that the doctrine of governmental immunity applied to shield the defendants from liability for the 
alleged injuries of the plaintiff.  The plaintiff acknowledged that the defendants‟ conduct was discretionary, so the former could 

prevail only if he fell within one of the recognized exceptions to the doctrine.  The court concluded that the plaintiff in Cotto v. 

Board of Education was not an identifiable person subject to imminent harm because the potential for harm to him was neither 

sufficiently immediate nor sufficiently certain.  In other words, the risk of specific harm to the plaintiff was not sufficiently 

immediate because any person using the bathroom could have slipped at any time.  Thus, it was not apparent to the defendants 

that their failure to act would likely subject the plaintiff, as an identifiable person, to imminent harm. 



 

Facts: 

1. In 1999, the plaintiff, Jamell Woods Cotto, was working as the director of a summer youth program at the Roberto 

Clemente School, one of New Haven‟s public schools. 

2. On June 16, 1999, at approximately 9:45 am, the plaintiff went into one of the bathrooms in the school to look for two 

program participants (7 and 8 years old).  Upon entering the bathroom, Cotto slipped on water and urine that were on 
the floor.  He fell and sustained injuries. 

3. Cotto filed a complaint against the defendants – the board of education of the city and certain public school officials.   

4. The defendants answered and asserted several special defenses including comparative negligence and common-law 

and statutory governmental immunity pursuant to General Statutes § 52-557n. 

5. The case was tried to the court, which found in favor of the plaintiff.  As to the defense of governmental immunity, the 

trial court specifically found that “the plaintiff was an identifiable individual subject to imminent harm for purposes of 

the exception to the governmental immunity doctrine.” 

6. The Supreme Court reversed the decision of the trial court. 

 

Reasoning: 

The common-law and statutory doctrines that determine the tort liability of municipal employees are well established.  

Generally, a municipal employee is liable for the misperformance of ministerial acts, but has a qualified immunity in the 
performance of governmental acts.  Governmental acts are performed wholly for the direct benefit of the public and are 

supervisory or discretionary in nature.  A municipal employee's immunity for the performance of discretionary governmental 

acts is, however, qualified by three recognized exceptions:  1) where the circumstances make it apparent to the public officer 

that his or her failure to act would be likely to subject an identifiable person to imminent harm; 2) where a statute specifically 

provides for a cause of action against a municipality or municipal official for failure to enforce certain laws; and, 3) where the 

alleged acts involve malice, wantonness or intent to injure, rather than negligence. 

The first exception, by its own terms, requires three things:  1) an imminent harm; 2) an identifiable victim;26 and, 3) a 

public official to whom it is apparent that his or her conduct is likely to subject that victim to that harm.  Failure to establish 

any one of the three prongs will be fatal to a plaintiff's claim that he comes within this exception.  The identifiable person-

imminent harm exception applies to narrowly defined classes of foreseeable victims as well as identifiable individuals.   

An individual may be "identifiable" for purposes of the exception to qualified governmental immunity if the harm 
occurs within a limited temporal and geographical zone, involving a temporary condition.  For the harm to be deemed 

imminent, the potential for harm must be sufficiently immediate.  In fact, "the criteria of identifiable person and imminent harm 

must be evaluated with reference to each other.  An allegedly identifiable person must be identifiable as a potential victim of a 

specific imminent harm.  Likewise, the alleged imminent harm must be imminent in terms of its impact on a specific 

identifiable person….For the purposes of the imminent harm exception…it is impossible to be an identifiable person in the 

absence of any corresponding imminent harm.”  Our appellate courts have found imminent harm only in the clearest of cases. 

 

7. Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., 

and Matasavage, J.). 

 

Rule #1:  Matter of First Impression 

 
General Statutes § 31-293 (a)27 expressly provides that an employer‟s claim for reimbursement of workers‟ compensation 

benefits takes precedence over any damages that an injured employee receives in a third party action.  Therefore, the trial court 

                                                        
26

 This prong has been expanded to apply not only to identifiable individuals but also to narrowly defined classes of 

foreseeable victims.  Thus far, the only identifiable class of foreseeable victims that our appellate courts have 
recognized for these purposes is that of schoolchildren attending public schools during school hours. 

 
27 General Statutes § 31-293 (a) provides in relevant part: that an employee who suffers 
an injury that "has been sustained under circumstances creating in a person other than an 

employer…a legal liability to pay damages for the injury" may "proceed at law against such 

person to recover damages for the injury…."  The statute further provides that "any 
employer…having paid, or having become obligated to pay, compensation under the 

provisions of [the Workers' Compensation Act (act)] may bring an action against such 

person to recover any amount that he has paid or has become obligated to pay as 

compensation to the injured employee….If the employer and the employee join as parties 
plaintiff in the action and any damages are recovered, the damages shall be so apportioned 



properly reduced the amount of the jury award of noneconomic damages by the amount of payments the plaintiff‟s employer 

was obligated to pay him.    

 

Rule #2:   

When an employer bring his own action pursuant to General Statutes § 31-293a, and neither the employee nor his 

representative is a plaintiff, it is essential that the jury should be told what the amount of workers' compensation is.  However, 
when an injured employee who has received workers' compensation brings an action against a third party tortfeasor, and both 

the employee and the employer are parties plaintiff, the jury should not be told the amount of the employer's obligation for 

workers' compensation.  In the latter case, the jury returns a verdict for the amount of damages to which it finds the employee 

is entitled, and thereafter the court apportions that award between the employer and the employee.  

Facts: 

1. The plaintiff, Anastacio Cruz, filed this third party negligence lawsuit against Francisco Montanez and Jason Kannon 

pursuant to General Statutes § 31-293 (a) seeking to recover for injuries Cruz suffered in a motor vehicle accident that 

occurred in the course of his employment. 
2. Montanez was Cruz‟ fellow employee and the driver of the pickup truck in which Cruz was riding as a passenger at 

the time of the accident.  Both men were employed by the defendant Weston Gardens, Inc. 

3. Kannon was the driver of the other motor vehicle involved in the collision. 

4. Cruz collected workers‟ compensation benefits from Weston Gardens in the amount of $26,090.96.   

5. The defendant Weston Gardens intervened as a plaintiff seeking reimbursement for its workers‟ compensation 

payments to Cruz from any damages that Cruz recovered from Montanez and Kannon. 

6. Cruz elected not to present any evidence of economic damages. 

7. Consequently, the jury awarded Cruz $75,000 in noneconomic damages only, and concluded that Montanez and 

Kannon were 60% and 40% responsible, respectively, for Cruz‟ injuries. 

8. The trial court rendered judgment apportioning the damages to Weston Gardens in the amount of its workers‟ 

compensation payments to Cruz, with the remainder payable to Cruz.  
9. On appeal, Cruz claimed, among other things, that the trial court erred in reducing the amount of the jury award by the 

payments he had received from Weston Gardens in workers‟ compensation benefits because those payments were for 

economic damages and Cruz had sought and recovered only noneconomic damages. 

10. The Supreme Court affirmed the decision of the trial court. 

 

Reasoning: 

Pursuant to General Statutes § 31-293 (a), an employer has the right of reimbursement from a judgment against a third 

party for 1) the amount of any compensation which the employer has paid on account of the injury which is the subject of the 

suit, plus 2) an amount equal to the present worth of any probable future payments which he has become obligated to pay. 

Pursuant to § 31-293 (a), an employer that pays workers‟ compensation benefits to an injured employee is entitled to 

reimbursement for those payments from “any damages” that the employee may recover from the third party tortfeasor.  “Any 

damages” in this context means damages of “whatever kind or sort, without limitation.”  The Supreme Court concluded that it 
was of no consequence that the jury‟s award of damages in this case was for noneconomic damages.  

One of the primary goals of § 31-293a is to ensure that the ultimate loss falls on the wrongdoer by allowing the 

employer to take action in order to recover the workers‟ compensation benefits that it was legally obligated to pay to its injured 

employee.  It is equally as elementary that the claimant should not be allowed to keep the entire amount of his compensation 

award and the common-law damage recovery.  Furthermore, Cruz could have elected to seek recovery for his economic losses, 

but chose not to do so. 

In arriving at its conclusion, the court rejected the plaintiff‟s argument that the employer had to seek reimbursement 

directly from the third party tortfeasor, either in a separate action or in the context of the employee‟s action.   

 

Practice Note: 

1. When presenting a third party action pursuant to § 31-293a, present claims for all possible losses, economic and 
noneconomic, because the court will reduce any jury award by the amount the intervening employer is obligated to 

pay. 

 

8. Curran v. Kroll, 118 Conn. App. 401 (2009) (December 15, 2009; Flynn, C. J.; Trial Court – Berger, 

J.). 

 

Rule:   

                                                                                                                                                                                                   

that the claim of the employer…shall take precedence over that of the injured employee in 
the proceeds of the recovery…."   



The Appellate Court agreed that while there was no direct evidence that the defendant breached the standard of care in failing 

to warn the decedent of the risks of a prescribed course of treatment (because the person who could have provided this 

evidence was dead), there was circumstantial evidence that could have led to a reasonable inference that the standard had been 

breached, if the jury had chosen to credit such evidence.  “[T]here is no distinction between direct and circumstantial evidence 

[so] far as probative force is concerned….In fact, circumstantial evidence may be more certain, satisfying and persuasive than 

direct evidence.”  
 

Facts: 

1. The plaintiff, Ryan Curran, Administrator, brought this medical malpractice action on behalf of his deceased mother, 

Leeann Curran, against the defendant Dr. Sherry Kroll, a primary care physician, alleging that she negligently failed to 

advise Leeann of the risks of taking birth control pills and negligently failed to inform Leeann of the signs and 

symptoms associated with those risks.28 

2. On May 6, 2002, Leeann, then 45, attended an office visit with Kroll at which time Leeann complained of severe 

menopausal symptoms, e.g. hot flashes, mood swings, painful, irregular periods, etc. 

3. Kroll prescribed Desogen, a birth control pill, to treat these symptoms. 

4. Near the end of May, Leeann told her mother, Kathy Stilwell, that she “felt terrible” and didn‟t want to continue 

taking the pills because she felt worse than before she started them. 

5. Leeann also told Stilwell that she had telephoned Kroll about this, but Kroll told her to continue with the medication, 
which she did.29 

6. On June 6, 2002, Leeann and her mother attended a meeting.  Leeann left prematurely due to considerable leg pain.  

Leeann had no idea what was causing her pain. 

7. On June 7, 2002, Leeann left work early also due to continuing significant leg pain.  Stilwell testified that Leeann 

speculated to her that she may have pulled a muscle, but “she truly had no idea what was wrong with her.”  Leeann 

had a similar conversation with her husband.  She continued to complain of pain through the evening of June 7, 2002. 

8. Ryan testified that, during the night of June 7-8, he heard his mother grunting in pain as his father helped Leeann 

downstairs to the couch where she thought she would be more comfortable because she could elevate her leg. 

9. Around 6 am on June 8, 2002, Leeann fell in the bathroom and hit her head, her husband helped her to the couch and 

called 911.  She complained to her husband that she couldn‟t breathe.  Shortly after assistance arrived, Leeann lost 

consciousness and stopped breathing; she was taken to the hospital, but she never regained consciousness.   
10. Leeann died on June 8, 2002, as a result of blood clots in her lungs that likely originated in her left thigh, traveled 

through her venous system and her heart and lodged in her lungs.   

11. At the end of plaintiff‟s case, the defendant moved for a directed verdict on the grounds that there was no evidence 

that Kroll had breached the standard of care and that a failure to warn claim could not be based solely on an inference 

that might be drawn from the decedent‟s failure to seek help.   

12. The trial court granted defendant‟s motion and this appeal followed. 

13. The Appellate Court reversed the decision of the trial court. 

  

Reasoning: 

Evidence comes in two forms, direct and circumstantial.  "The basic distinction between direct and circumstantial 

evidence is that in the former instance the witnesses testify directly of their own knowledge as to the main facts to be proved, 

while in the latter case proof is given of facts and circumstances from which the jury may infer other connected facts which 
reasonably follow, according to common experience….Proof of a fact by the use of circumstantial evidence usually involves a 

two-step process.  A fact is first established by direct evidence, which is ordinarily eyewitness or other direct testimony.  That 

direct evidence can serve as a basis from which the jury infers another fact.  Thus, the direct evidence may operate as 

circumstantial evidence from which a fact is inferred by the jury….When the necessity to resort to circumstantial evidence 

arises either from the nature of the inquiry or the failure of direct proof, considerable latitude is allowed in its reception.   

“An inference is a factual conclusion that can rationally be drawn from other facts.  If fact A rationally supports the 

conclusion that fact B is also true, then B may be inferred from A.  The process of drawing inferences based on a rough 

assessment of probabilities is what makes indirect or circumstantial evidence relevant at trial.  If the inference (fact B from fact 

A) is strong enough, then fact A is relevant to prove fact B.  Inferences are by their nature permissive, not mandatory:  although 

the fact proved rationally supports the conclusion the offering party hopes will be inferred, the factfinder is free to accept or 

reject the inference….  

                                                        
28 The parties agreed that the standard of care required a doctor to provide such warnings 

and instructions to a patient. 
29 At some time prior to trial, the defendant lost the decedent‟s medical chart, which was 

partially recreated from computer records.  It was Kroll‟s practice to dictate the results of a 
patient‟s examination and her recommendations, which then were stored electronically. 



“Just because a jury could, but is not required to, draw an inference does not mean that it is resorting to 

speculation….Inferences are based on common experience and probability….Inferences should be based on probabilities, not 

possibilities, surmise, or conjecture….To state a truism, the only kind of inference the law recognizes is a reasonable 

one….Connecticut does not subscribe to the oft-repeated rule that an inference cannot be based on an inference.  Successive 

inferences are permissible if justified by the facts….Thus, one inference can be founded upon facts whose determination is the 

result of other inferences….The only question is whether the successive inferences are rationally justified by the facts…. 
"[T]he line between permissible inference and impermissible speculation is not always easy to discern.  When we 

infer, we derive a conclusion from proven facts because such considerations as experience, or history, or science have 

demonstrated that there is a likely correlation between those facts and the conclusion.  If that correlation is 

sufficiently compelling, the inference is reasonable.  But if the correlation between the facts and the conclusion is slight, or if a 

different conclusion is more closely correlated with the facts than the chosen conclusion, the inference is less reasonable.  At 

some point, the link between the facts and the conclusion becomes so tenuous that we call it speculation.  When that point is 

reached is, frankly, a matter of judgment."  (Citations omitted; internal quotation marks omitted; emphasis added.)  

Kroll testified that she “definitely” would have advised the patient of the risk of blood clots associated with birth 

control pills, that blood clots could be life threatening and that symptoms associated with blood clots included pain as a result 

of leg swelling.  However, the patient‟s medical file had no indication that Kroll had given Leeann any warning or advice about 

the risk of blood clots or the symptoms associated with the same. 

Plaintiff‟s expert testified that an internist would expect that a reasonable patient, who has been advised properly, will 
recognize the appropriate side effects of medication and seek medical attention should those signs or symptoms appear. 

The Appellate Court agreed with the trial court that a failure to warn claim could not be based solely on an inference 

drawn from the decedent‟s failure to seek help.  But the Appellate Court concluded that there was other evidence from which 

such an inference reasonably could have been drawn.   

In the present case, the evidence, viewed in the light most favorable to the plaintiff, reasonably could have led the jury 

to find that Kroll prescribed the birth control pill to the decedent slightly more than four weeks before the decedent's death, and 

that Kroll made no notation that she had given the decedent a proper warning of the risks and the signs and symptoms 

associated with such risks.  Further, the jury could have found that the decedent experienced feelings of ill health shortly after 

beginning the pills and that she telephoned Kroll's office about this but was told to continue taking the pills.  A short time later, 

when the decedent experienced severe leg pain over the course of a couple of days, she had no idea what was the cause of that 

pain.   
Additionally, the jury could have found that persons generally seek to follow instructions of a medical nature 

concerning the serious symptoms associated with the side effects of medication.  These findings could have led the jury to the 

reasonable inference that Kroll, four weeks before the decedent's death, had not discussed the signs and symptoms associated 

with the risks of birth control pills adequately with the decedent, because, if she had discussed them adequately, the decedent 

would have known that this might be the cause of her pain.  In other words, the decedent's complete lack of knowledge and 

puzzlement as to the cause of her pain, combined with other evidence, reasonably could have led the jury to the inference that 

the decedent had not been informed adequately by Kroll.   

Accordingly, the Appellate Court concluded that the court should not have directed a verdict in favor of the 

defendants but should have given the jury the opportunity to weigh this evidence and decide the issue. 

  

9. Dias v. Grady, 292 Conn. 350 (2009) (July 7, 2009; Rogers, C. J.; Trial Court – Sferrazza, J.). 

  
Rule:  Matter of First Impression 

 

The phrase “medical negligence,” as used in General Statutes § 52-190a (a),30 means breach of the standard of care only and 

was not intended to encompass all of the elements of a cause of action for medical malpractice. 

 

Facts: 

1. The plaintiff brought this medical malpractice action to recover for personal injuries suffered during a laparoscopic 

hysterectomy performed by Dr. Steven Grady, an obstetrician/gynecologist. 

2. Pursuant to General Statutes § 52-190a, the plaintiff attached to her complaint the written opinion of a surgeon who 

stated that Grady had violated the standard of care when he performed the laparoscopic hysterectomy.31 

3. The defendant filed a motion to dismiss the plaintiff‟s complaint on the ground that the written opinion did not state 
that Grady‟s deviation from the standard of care was the proximate cause of Dias‟ injuries. 

                                                        
30 See Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3.    
31 The defendant did not argue on appeal that plaintiff‟s expert surgeon was not a “similar 

health care provider” to the defendant obstetrician/gynecologist.  For a discussion of that 
issue, see Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3. 



4. The trial court concluded that § 52-190a did not require a plaintiff in a medical malpractice action to attach an opinion 

addressing causation and denied defendant‟s motion to dismiss. 

5. Chief Justice Rogers granted defendant‟s petition for certification to appeal pursuant to General Statutes § 52-265a, 

which “allows the chief justice to certify a direct appeal to the Supreme Court from an interlocutory order of the 

Superior Court on an issue of law that involves a matter of substantial public interest and in which delay may work a 

substantial injustice.” 
6. The Supreme Court affirmed the judgment of the trial court. 

 

Reasoning: 

The language of § 52-190a provides in relevant part that, in any medical malpractice action, “the claimant or the 

claimant‟s attorney…shall obtain a written and signed opinion of a similar health care provider, as defined in [General Statutes 

§] 52-184c, which similar health care provider shall be selected pursuant to the provisions of said section, that there appears to 

be evidence of medical negligence and includes a detailed basis for the formation of such opinion….” 

 Section 52-190a does not define the phrase “medical negligence,” which is susceptible to more than one reasonable 

interpretation.  Because the phrase is “ambiguous,” the court may look for interpretive guidance to the statute‟s legislative 

history, to the policy it was designed to implement, to its relationship to existing legislation, etc. 

Section 52-190a originally was enacted as part of the Tort Reform Act of 1986.  The original version of the statute 

required the plaintiff in any medical malpractice action to conduct a reasonable pre-complaint inquiry to establish that there 
were grounds for a good faith belief that there had been negligence in the care or treatment of the plaintiff.  The plaintiff or his 

attorney was required to file a certificate of good faith that grounds existed for the action.  The purpose of the original version 

of § 52-190a was to prevent frivolous medical malpractice actions. 

In 2005, § 52-190a was amended to require the plaintiff in a medical malpractice action to obtain the written opinion 

of a similar health care provider, as defined in General Statutes § 52-184c,32 that there appeared to be evidence of medical 

negligence and to attach the opinion to the certificate of good faith to be filed with the complaint.  In addition, the amendment 

provided that failure to file the written opinion would be grounds for dismissal of the complaint.  The legislative history of the 

amendment indicates that it was designed to address the problem that some attorneys, either intentionally or innocently, were 

misrepresenting in the certificate of good faith the information that they had obtained from experts. 

The phrase “medical negligence,” as used in General Statutes § 52-190a (a), means breach of the standard of care 

and was not intended to encompass all of the elements of a cause of action for medical negligence.  Although a similar health 
care provider would be qualified to provide an opinion regarding the applicable standard of care, there are many situations in 

which a similar health care provider would not be qualified to express an opinion on causation.  Further, there is no statutory 

mechanism by which a plaintiff can introduce the written opinion of a nonsimilar health care provider regarding causation.  A 

requirement that the plaintiff attach a written opinion of a similar health care provider that there appears to be evidence of 

proximate cause would, in many cases, be an insurmountable obstacle to bringing an action.  Requiring a similar health care 

provider to give an opinion on causation at the prediscovery stage of litigation when a similar health care provider is not 

required to give such an opinion at trial would bar some plaintiffs who could prevail at trial from ever filing a complaint.  

Because this would be a bizarre result, the court rejected defendant‟s argument. 

  

Practice Note: 

1. In its decision, the Supreme Court noted that a plaintiff in a medical malpractice action must have a good faith belief 

that grounds exist for such action and that this requirement applies to the element of causation as well as deviation 
from the applicable standard of care.  But a plaintiff‟s good faith belief need not be based solely on the written opinion 

of a similar health care provider.  Rather, a plaintiff‟s good faith belief as to causation may be based on consultation 

with nonsimilar health care providers or on other reasonable grounds.    

2. A similar health care provider may express an opinion regarding causation in his written opinion if he is qualified to 

do so. 

 

10. Director of Health Affairs Policy Planning v. Freedom of Information Commission, 293 Conn. 164 

(2009) (August 25, 2009; Majority – McLachlan, Palmer, Vertefeuille and Zarella, Js., Dissenting – 

Norcott, J.; Trial Court – Owens, J.T.R.). 

  

Rule:   
Louis Russo, a former patient of Jacob Zamstein, a physician, requested in writing records pertaining to the plaintiff‟s (the 

director of health affairs policy planning for the University of Connecticut Health Center) decision not to renew Zamstein‟s 

                                                        
32 See Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3. 



clinical privileges.  The plaintiff refused to produce Zamstein‟s credentialing file, claiming the peer review privilege contained 

in General Statutes § 19a-17b (d) permitted nondisclosure.33 

 

The Supreme Court held that because it is undisputed that the plaintiff is a public agency subject to the mandatory disclosure 

requirement of the Freedom of Information Act and that the requested records are public records under the act, the commission 

properly ordered disclosure of the requested records.  In other words, the peer review privilege contained in § 19a-17b (d) did 
not exempt disclosure of Dr. Zamstein‟s credentialing file to Russo under the Freedom of Information Act.   

 

Practice Note: 

1. Despite the fact that the Supreme Court emphasized that records that are subject to disclosure under the act are not 

subject to discovery or introduction into evidence in a civil action for or against a health care provider, if those records 

constitute peer review material and not documents that were independently recorded or acquired, there is obvious 

utility of these records to the malpractice litigant.  Since it is the belief of this author that the legislature may act 

quickly to close this loophole, FOIA requests for these records should be filed quickly. 

 

11. Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 

2010; Mihalakos, J.; Trial Court – Aurigemma, J.). 

  
Rule:  

The Appellate Court upheld the enforcement of a hold harmless provision because it was an agreement to allocate a predictable 

risk between two commercial entities of equal bargaining power, and the provision was not an attempt to limit liability for 

personal injuries.34  Further, the hold harmless agreement in this case did not violate the public policy because horse breeding 

did not appreciably impact the health or safety of the general public, it was not an essential practice and both the plaintiff and 

the defendant were commercial entities of equal knowledge and bargaining power.  The plaintiff had other available veterinary 

options regarding where she chose to board her horse. 

Reasoning: 

Connecticut courts generally disfavor hold harmless provisions as against public policy.  The law does not favor 

contract provisions which relieve a person from his own negligence.  Our courts are careful not to allow hold harmless 

provisions to preclude recovery where there is unequal bargaining power between contracting parties.  Nonetheless, our courts 

have recognized the enforceability of hold harmless provisions releasing a defendant from liability for his own negligence 

where the parties to the contract are both commercial entities.  In modern commerce, indemnity clauses are no longer so 

unusual as to require such specific mention of the indemnitee's conduct as being within the scope of the indemnifying 

                                                        
33 General Statutes § 19a-17b (d) provides:  “The proceedings of a medical review 
committee conducting a peer review shall not be subject to discovery or introduction into 

evidence in any civil action for or against a health care provider arising out of the matters 

which are subject to evaluation and review by such committee, and no person who was in 
attendance at a meeting of such committee shall be permitted or required to testify in any 

such civil action as to the content of such proceedings; provided the provisions of this 

subsection shall not preclude (1) in any civil action, the use of any writing which was 
recorded independently of such proceedings; (2) in any civil action, the testimony of any 

person concerning the facts which formed the basis for the institution of such proceedings 

of which he had personal knowledge acquired independently of such proceedings; (3) in 

any health care provider proceedings concerning the termination or restriction of staff 
privileges, other than peer review, the use of data discussed or developed during peer 

review proceedings; or (4) in any civil action, disclosure of the fact that staff privileges 

were terminated or restricted, including the specific restriction imposed, if any.” 
34 The applicable part of the agreement provided:  “Candlewood Equine and its 

employees…will endeavor to properly supervise and directly provide proper, professional 

care for your horse.  As the horse owner, you understand and agree that there is inherent 
risk involved with the handling and management of horses and you hereby agree to release 

and hold harmless Candlewood Equine and its employees…from and against any liabilities, 

claims and damages associated with the horse, its medical or professional care, boarding, 

or conduct while at Candlewood Equines unless the same results from Candlewood Equine‟s 
gross negligence or willful misconduct.” 



obligation.  Indemnity clauses in contracts entered into by businesses should be viewed realistically as methods of allocating 

the cost of the risk of accidents apt to arise from the performance of the contract. 

 In Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, the court rejected the plaintiff‟s argument that the hold 

harmless agreement was against public policy.  Although it is well established that parties are free to contract for whatever 

terms on which they may agree, it is equally well established that contracts that violate public policy are unenforceable.  A 

frequently cited standard for determining whether exculpatory agreements violate public policy was set forth by the Supreme 
Court of California in Tunkl v. Regents of the University of California, 60 Cal. 2d 92 (1963).   In Tunkl, the court concluded 

that exculpatory agreements violate public policy if they affect the public interest adversely and identified six factors (Tunkl 

factors) relevant to this determination:  1) the agreement concerns a business of a type generally thought suitable for public 

regulation; 2) the party seeking exculpation is engaged in performing a service of great importance to the public, which is often 

a matter of practical necessity for some members of the public; 3) the party holds himself out as willing to perform this service 

for any member of the public who  seeks it, or at least for any member coming within certain established standards; 4) as a 

result of the essential nature of the service, in the economic setting of the transaction, the party invoking exculpation possesses 

a decisive advantage of bargaining strength against any member of the public who seeks his services; 5) in exercising a 

superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation, and makes no 

provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence; and, 6) as a result 

of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of 

carelessness by the seller or his agents.  An exculpatory agreement may affect the public interest adversely even if some of the 
Tunkl factors are not satisfied.  

In Hanks v. Powder Ridge Restaurant Corp., 276 Conn. 314 (2005), our Supreme Court held that "[n]o definition of 

the concept of public interest can be contained within the four corners of a formula….[T]he ultimate determination of what 

constitutes the public interest must be made considering the totality of the circumstances of any given case against the 

backdrop of current societal expectations….Thus, our analysis is guided, but not limited, by the Tunkl factors, and is informed 

by any other factors that may be relevant given the factual circumstances of the case and current societal expectations."  

(Citations omitted; internal quotation marks omitted.) 

 

12. Grady v. Somers, 294 Conn. 324 (2009) (December 22, 2009; Norcott, J.; Trial Court – Sferrazza, J.). 

  

Rule:  Overruling Precedent 
 

The identifiable person, imminent harm common-law exception to municipal employees‟ qualified immunity also applies in an 

action brought directly against a municipality pursuant to General Statutes § 52-557n (a) (1) (A) for its negligent performance 

of discretionary acts, regardless of whether an employee or officer of the municipality also is a named defendant.35  The dicta 

in Pane v. Danbury, 267 Conn. 669, 677-78 n.9 (2004), that states otherwise is overruled. 

 

Facts: 

1. The defendant, the town of Somers, operates and maintains a transfer station for refuse disposal within the town 

limits. 

2. The defendant‟s residents were permitted to access the transfer station only if they had first purchased a permit. 

3. On January 7, 2006, the plaintiff, Thomas Grady, a permit holder, went to the transfer station to dispose of his 

Christmas tree in a specially designated area. 
4. While there, Grady walked around to the back of his truck and slipped on an ice patch, sustaining a fractured ankle 

and various soft tissue injuries. 

5. Although several of the defendant‟s employees were on duty at that time, none were in the vicinity of Grady‟s fall and 

there was no evidence of how long the ice patch had been in existence prior to his fall. 

6. The plaintiff gave the defendant notice of his claim pursuant to General Statutes § 7-101a (d). 

7. The plaintiff then commenced this action alleging that the defendant had breached its duty to maintain the transfer 

station in a safe condition by failing to warn of dangerous ice conditions, or to spread sand and salt or similar material 

                                                        
35 General Statutes § 52-557n (a) provides in relevant part:  "(1) Except as otherwise 
provided by law, a political subdivision of the state shall be liable for damages to person or 

property caused by:  (A) The negligent acts or omissions of such political subdivision or any 

employee, officer or agent thereof acting within the scope of his employment or official 
duties…."  Subdivision (1) must, however, be read in conjunction with subdivision (2), 

which, "[e]xcept as otherwise provided by law," immunizes political subdivisions from 

liability "for damages to person or property caused by…(B) negligent acts or omissions 

which require the exercise of judgment or discretion as an official function of the authority 
expressly or impliedly granted by law." 



on the ice area where he fell.  The plaintiff did not name any of the defendant’s individual employees as a defendant in 

this action. 

8. Thereafter, the defendant filed an answer and special defenses, including governmental immunity.  

9. The defendant moved for summary judgment on the basis of governmental immunity. 

10. The trial court granted the defendant‟s motion; the Supreme Court affirmed the decision of the trial court on alternate 

grounds. 
 

Reasoning: 

The Supreme Court has previously described the meaning of General Statutes § 52-557n (a) as “far from plain,” 

particularly with respect to the savings clauses that begin the subdivisions of subsection (a), namely, the words “[e]xcept as 

otherwise provided by law.”  The court in Grady v. Somers concluded that this language was ambiguous because it was subject 

to more than one reasonable reading and, therefore, the court resorted to extratextual sources to construe the meaning of the 

statute. 

As a matter of Connecticut‟s common-law, the general rule was that a municipality was immune from liability for 

negligence unless the legislature passed a statute abrogating that immunity, see e.g. § 13a-149.  The legislature set forth general 

principles of municipal liability and immunity in § 52-557n.  Subsection (a) (1) (A) of § 52-557n clearly abrogated the 

traditional common-law doctrine that municipalities were immune from suit for torts committed by their employees and agents.  

But a direct action under § 52-557n (a) is not the only means for a tort claimant to hold a municipality liable for the negligent 
acts of its officers or employees.   

At common-law, municipal officers were liable for their own torts, but the municipality, i.e. the “master,” was not 

vicariously liable therefor.  Section 7-465 (a) changed this and circumvented the general common-law immunity of 

municipalities from vicarious liability for their employees‟ acts by permitting injured plaintiffs to seek indemnification from 

the municipal employer.  Note that § 7-465 requires that a plaintiff allege in a separate count and prove the employee‟s duty to 

the individual plaintiff as well as the breach thereof.  Only then can a plaintiff go on and allege and prove the town‟s liability 

by indemnification.  Further, a tort claimant seeking to establish liability under this section must overcome the qualified 

immunity afforded to municipal employees or officials.  The Supreme Court noted that §§ 7-465 and 52-557n (a) are “parallel 

vehicles for municipal liability” and are “coextensive.” 

Relying therefore on a number of extratextual sources, including the legislative debate on § 52-557n and a 

postenactment Connecticut Law Revision Commission report, the court concluded that the identifiable person, imminent harm 
exception to qualified immunity would apply in direct actions against municipalities.36 

 However, after finding that the identifiable person, imminent harm exception applied to the immunity afforded to 

municipalities for the negligent performance of discretionary acts under § 52-557n (a) (2) (B), the court held that the plaintiff 

failed to prove that he was an identifiable person potentially subject to imminent harm. 

  That exception applies "when the circumstances make it apparent to the public officer that his or her failure to act 

would be likely to subject an identifiable person to imminent harm….By its own terms, this test requires three things:  (1) an 

imminent harm; (2) an identifiable victim; and (3) a public official to whom it is apparent that his or her conduct is likely to 

subject that victim to that harm….We have stated previously that this exception to the general rule of governmental immunity 

for employees engaged in discretionary activities has received very limited recognition in this state….If the plaintiffs fail to 

establish any one of the three prongs, this failure will be fatal to their claim that they come within the imminent harm 

exception."  (Citations omitted; internal quotation marks omitted.)  

With respect to the identifiable victim element, the court noted that this exception applies "not only to identifiable 
individuals but also to narrowly defined identified classes of foreseeable victims….[W]hether a particular plaintiff comes 

within a cognizable class of foreseeable victims for purposes of this narrowly drawn exception to qualified immunity 

ultimately is a question of law for the courts, in that it is in effect a question of whether to impose a duty of care….In 

delineating the scope of a foreseeable class of victims exception to governmental immunity, our courts have considered 

numerous criteria, including the imminency of any potential harm, the likelihood that harm will result from a failure to act with 

reasonable care, and the identifiability of the particular victim….Other courts, in carving out similar exceptions to their 

respective doctrines of governmental immunity, have also considered whether the legislature specifically designated an 

identifiable subclass as the intended beneficiaries of certain acts…whether the relationship was of a voluntary nature…the 

seriousness of the injury threatened…the duration of the threat of injury…and whether the persons at risk had the opportunity 

to protect themselves from harm."  (Citations omitted; internal quotation marks omitted.)  

 The only identifiable class of foreseeable victims that our Supreme Court has recognized for these purposes is that of 
school children attending public schools during school hours.  Outside the public school context, there has been only one case 

wherein a specific plaintiff was held potentially to be an identifiable victim subject to imminent harm.  See Sestito v. Groton, 

178 Conn. 520 (1979), which the Grady v. Somers court stated was limited to its facts.  An allegedly identifiable victim must 

                                                        
36 Note that this holding was a break with precedent insofar as the court construed the 

language “except as otherwise provided by law,” contained in § 52-557n (a), to include the 
common-law as well as federal and state statutory law. 



be identifiable as a potential victim of a specific imminent harm.  Likewise, the alleged imminent harm must be imminent in 

terms of its impact on a specific identifiable person.   

“[U]nder our case law,…wherein we have interpreted the identifiable person element narrowly as it pertains to an 

injured party's compulsion to be in the place at issue, we conclude that the plaintiff is not a member of a class of foreseeable 

victims because, as he acknowledges, he was not legally required to dispose of his refuse by taking it to the transfer station 

personally and could have hired an independent contractor to do so.” 
 

13. Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; 

DiPentima, J.; Trial Court – Elgo, Keller and Dubay, Js.).
37

 

 

Rule #1:   

General Statutes § 13a-149 is the exclusive remedy against a municipality for injury caused by means of a defective highway. 

 

Rule #2: 

In Himmelstein v. Windsor, the court held that the locus of plaintiff‟s accident was a state highway, for which the plaintiff 

could have maintained a statutory claim against the state under General Statutes § 13a-144.  The fact that town employees 

created that defect by placing a radar trailer on the state road would not have caused such a claim to fail under the sole 

proximate cause requirement.  Liability depends on the existence of a defect, not the underlying causes which produced it.  In 
other words, it is the existence of the defect and the state‟s actual or constructive knowledge of and failure to remedy the defect 

that are of primary importance in making out a prima facie case of liability under § 13a-144.  (Parallel reasoning applies to a 

municipal highway defect claim.) 

 

Facts: 

1. The plaintiff filed a seven count complaint against, among others, the defendant town of Windsor.  

2. The plaintiff alleged that, while riding his bike in Windsor, he struck a Windsor police department radar trailer that 

negligently had been placed in the travel portion of the road by the defendant‟s police officers.  As a result, the 

plaintiff suffered serious injuries. 

3. Count one alleged a defective highway claim against Windsor under General Statutes § 13a-149; counts two and three 

stated negligence claims against the Windsor police chief and an unnamed agent, servant or employee of Windsor; 
and, count four set forth a nuisance claim against Windsor.  Counts five through seven were directed against the state 

and alleged breach of General Statutes § 13a-144, negligence and nuisance, respectively. 

4. The defendant, the Windsor chief of police and the unnamed agent moved to strike counts one through four.  The 

court granted the motion as to counts two, three and four, but denied it as to count one.  Specifically, the court held 

that, as a matter of law, the allegations of the complaint fell within the ambit of § 13a-149 and, therefore, that statute 

was plaintiff‟s exclusive remedy.38   

5. The plaintiff filed a notice of intent to appeal from the decision of the trial court to strike counts two, three and four of 

the original complaint.   

6. The defendant Windsor moved for summary judgment on the sole remaining cause of action under the municipal 

highway defect statute, § 13a-149.  The court granted this motion based on its finding that there was no genuine issue 

of material fact as to the location of the radar trailer – which was on a state highway.  Thus, the town of Windsor was 

not the party responsible for keeping that road in repair. 
7. The plaintiff appealed; the Appellate Court affirmed the decision of the trial court. 

8. The Supreme Court granted the plaintiff‟s petition for certification. 

 

Reasoning: 

General Statutes § 13a-149 legislatively abrogated the common-law immunity afforded to municipalities for injuries 

caused by defective highways.  Under § 13a-149, any person injured in person or property by means of a defective road or 

bridge may recover damages from the party bound to keep it in repair.  General Statutes § 52-557n has been construed to 

provide that, in an action against a municipality for damages resulting from a highway defect, the defective highway statute is 

                                                        
37 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
38

 The state had previously moved to dismiss counts six and seven of the complaint, which the court granted.  

Thereafter, the plaintiff filed a withdrawal of its remaining count against the state, count five, a highway defect 

claim under General Statutes § 13a-144. 

 

https://www.lexis.com/research/buttonTFLink?_m=4af2bebc58c3a157110dff691b2b65f8&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%2028%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=70&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2052-557N&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAA&_md5=6f8c8c1b256a1bf4d76a39bd9f423905


the plaintiff's exclusive remedy.  A highway defect is any object in, upon, or near the traveled path, which would necessarily 

obstruct or hinder one in the use of the road for the purpose of traveling thereon, or which, from its nature and position, would 

be likely to produce that result.  To fall within the ambit of § 13a-149, a person must simply be on the highway for a legitimate 

purpose connected with travel.  The defect need not be on the actual traveled portion of the highway.  

On defendant‟s motion to strike, the trial court properly determined, as a matter of law, that the facts alleged in count 

four of the complaint constituted a highway defect claim – not a claim of nuisance, as the plaintiff argued.  The radar trailer 
was alleged to be an object in the traveled path that necessarily obstructed or hindered the use of the road for the purpose of 

traveling.  Because count four set forth an allegation of a municipal highway defect, § 13a-149 was the exclusive remedy 

available to the plaintiff.  Under Sanzone v. Board of Police Commissioners, 219 Conn. 179 (1991), the Supreme Court 

construed § 52-557n to provide that an action under the highway defect statute § 13a-149 is a plaintiff's exclusive remedy 

against a municipality or other political subdivision for damages resulting from injury to any person or property by means of a 

defective road or bridge. 

 

Practice Note: 

1. Note that, in this case the plaintiff had a state highway defect claim that he voluntarily withdrew.  When in doubt, 

discuss with your colleagues whether you should withdraw a claim before you do so.   

  

14. Kastancuk v. East Haven, 120 Conn. App. 282 (2010) (April 6, 2010; Robinson, J.; Trial Court – 

Cosgrove, J. and Skolnick, J.T.R.). 

  

Rule:   

The trial court properly struck plaintiff‟s complaint against the municipality and its police officers because the defendants were 

protected by qualified governmental immunity.  The complaint alleged only the defendants‟ failure to perform duties, all of 

which inherently required the exercise of discretion, i.e. the removal of potentially harmful clothing, the reasonable inspection 

of the decedent and the maintenance of adequate lighting.  The complaint did not allege any violation of a policy or procedure 

that required the defendants to complete their duties in a prescribed manner. 

 

Facts: 

1. The plaintiff‟s decedent, Sherrie Kastancuk, hung herself while being held in the “lockup” at the East Haven police 
department. 

2. The holding cell had video cameras and audio monitors which enabled officers to monitor persons being held therein. 

3. Only once during the four and a half hours that she was in the lockup did any police officer actually go to the lockup 

to check on the wellbeing of the decedent. 

4. The plaintiff, administrator of Kastancuk‟s estate, filed an action against the town and several members of its police 

department.  In the complaint, the plaintiff alleged that the defendants were liable in negligence in that they breached 

their duties:  1) to monitor adequately and to care for the well-being of the decedent after she was arrested and taken 

into custody; 2) to provide adequate facilities by which appropriate monitoring of the decedent could be performed 

while she was in the custody of the police department; 3) to make reasonable inspections of the decedent while she 

was incarcerated and to monitor her activities to ensure that she did not take her own life or engage in self-destructive 

conduct; 4) to install or to maintain adequate lighting in the area in which holding cells were located within the police 

department so that existing monitoring equipment could properly and adequately allow monitoring of prisoners; 5) to 
remove potentially harmful clothing from the decedent prior to her being placed in a holding cell; 6) to implement or 

to maintain adequate policies, protocols or standards of care for individuals in the custody of the police department or 

the agents thereof; and, 7) to train adequately or to supervise adequately the officers of the police department who 

were responsible for the care, custody and control of the decedent. 

5. The defendants filed a motion to strike the complaint on the basis of governmental immunity; the trial court granted 

the motion and entered judgment in favor of the defendants. 

6. The Appellate Court affirmed the judgment of the trial court. 

 

Reasoning: 

 The general rule is that governments and their agents are immune from liability for acts conducted in performance of 

their official duties.  The common-law doctrine of governmental immunity has been statutorily enacted and is now largely 
codified in General Statutes § 52-557n.  Section 52-557n (a) (1) sets forth the circumstances when a political subdivision will 

be held liable for damages to a person.  This statute provides in relevant part:  "Except as otherwise provided by law, a political 

subdivision of the state shall be liable for damages to person or property caused by:  (A) [t]he negligent acts or omissions of 

such political subdivision or any employee, officer or agent thereof acting within the scope of his employment or official 

duties….”  General Statutes § 52-557n (a) (1) (A).  The statute also lists two exceptions to the statutory abrogation of 

governmental immunity.  Those exceptions are:  1) when the acts or omissions of the employee constituted criminal conduct, 

fraud, malice or willful misconduct; or 2) when the negligent acts or omissions required the exercise of judgment or discretion.  

General Statutes § 52-557n (a) (2). 

https://www.lexis.com/research/buttonTFLink?_m=4af2bebc58c3a157110dff691b2b65f8&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%2028%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=73&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2013A-149&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAA&_md5=99008c421bce57758dc3a75c8e3f5876


Generally, the common law states that a municipal employee is liable for the misperformance of a ministerial act, but 

has a qualified immunity in the performance of a discretionary act.  This employee immunity for discretionary acts is identical 

to the municipality's immunity for its employees' discretionary acts under § 52-557n.  The hallmark of a “discretionary” act is 

that it requires the exercise of judgment.  In contrast, “ministerial” refers to a duty which is to be performed in a prescribed 

manner without the exercise of judgment or discretion.  Although the determination of whether official acts or omissions are 

ministerial or discretionary is normally a question of fact for the factfinder, there are cases where it is apparent from the 
complaint. 

 

15. Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, 

J., Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court 

– workers’ compensation review board). 

 

Rule:   

The Supreme Court agreed with the plaintiff that the Appellate Court majority improperly concluded that the commissioner's 

finding that the plaintiff‟s knee injury was compensable was not supported by competent medical evidence.  To the contrary, 

the Supreme Court concluded that the commissioner properly relied on the uncontroverted medical opinion of the plaintiff‟s 

attending physician to establish causation and, further, that the physician‟s report did not constitute speculation or conjecture 

merely because it did not contain the supporting medical facts for his conclusion regarding causation.  
 

Facts: 

1. In this worker‟s compensation action, the plaintiff, Susan Marandino, testified that on January 1, 2000, while in the 

basement of her home, she heard the telephone ring.  As the plaintiff began to climb the stairs hurriedly to answer the 

telephone, she felt herself fall backward.  Because of the pre-existing injury to her right arm, she did not grab the 

handrail with that arm, but instead twisted around and grabbed the handrail with her left arm.  The plaintiff further 

testified that when she did so, she gave herself "quite a tug…twisted [her] knee…[and] felt a crunch."  

2. At the hearing before the commissioner, the plaintiff sought to introduce into evidence her medical records from her 

attending physician, Dr. Vincent Santoro.  The records contained a note and letter in which Santoro expressed his 

opinion that the plaintiff‟s knee injury was causally related to her arm injury. 

a. The note, dated November 28, 2000, stated:  "I feel that there is [a] direct related cause of the knee injury to 
the right elbow pre-existing problem."  (Emphasis added.)  

b. The letter, which also was authored by Santoro and was dated April 5, 2002, was written to the plaintiff's 

attorney and provided:  "I am responding to your…correspondence regarding your client and my patient, [the 

plaintiff].  Please be advised that we have recommended surgery and this dates back to [February, 2002].  I 

talked specifically with the [plaintiff] that she had an osteochondral lesion [in her knee].  This is a direct 

result of her previous work-related trauma and as such is a continuation of her ongoing problems.  This does 

not represent a new condition."  (Emphasis added.) 

c. The defendant did not object to the introduction of Santoro‟s report. 

3. The Appellate Court majority concluded that "Santoro's reports provided a determination of causation without any 

supporting medical facts from which medical causation could reasonably be inferred.  Because Santoro's opinion 

regarding causation is merely a statement devoid of a basis in fact…it was not competent evidence, but rather 

speculation and conjecture and, as such, could not, without more, be relied on to determine whether legal causation 
existed between the arm and [knee] injury." 

 

Reasoning: 

The essential facts on which an expert opinion is based are an important consideration in determining the admissibility 

of his opinion.  In order to render an expert opinion the witness must be qualified to do so and there must be a factual basis for 

the opinion.  Some facts must be shown as the foundation for an expert's opinion, but there is no rule of law declaring the 

precise facts which must be proved before such an opinion may be received in evidence. 

In Marandino v. Prometheus Pharmacy, the plaintiff presented evidence from Santoro in which he definitively stated 

that it was his medical opinion that the plaintiff's knee injury was causally related to her arm injury.  The defendant did not 

object to the admission of Santoro‟s medical report into evidence.  The defendant did not challenge Santoro's qualifications as 

an expert witness; nor did it offer any contrary report or witness.  Accordingly, it was undisputed that Santoro was qualified to 
provide an expert opinion in this matter.  Instead, on appeal the defendant claimed and the Appellate Court majority agreed that 

Santoro's expert opinion was not competent because he failed to include the supporting medical facts behind his conclusion in 

his medical report.   

The Supreme Court disagreed with the defendant and the Appellate Court majority:  “As we have explained 

previously herein, the facts on which an expert relies for his medical opinion is relevant to determining the admissibility of 

the expert opinion, but once determined to be admissible, there is no rule establishing what precise facts must be included to 

support an expert opinion….Once Santoro's report was admitted into evidence, the trier of fact -- the commissioner -- was free 

to determine the weight to be afforded to that evidence….If the defendant[] sought to challenge the credibility or weight to be 



afforded to Santoro's expert opinion of causation [it] could have done so by deposing him prior to the hearing or calling him as 

a witness at the hearing.  The defendant[] did neither.  Accordingly, we cannot conclude that the commissioner's reliance on the 

unequivocal expert opinion of Santoro was not reasonable.” 

 

16. O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, 

J.). 

 

Rule #1:   

The plaintiff alleged in O‟Donnell v. Feneque that the driver of the other motor vehicle was negligent per se in that she violated 

General Statutes § 14-236 by failing to operate her vehicle in the proper lane on a multilane highway.  The Appellate Court 

upheld the verdict in favor of the plaintiff, finding that it was reasonable for the jury to have concluded that Feneque violated § 

14-236 and that this failure proximately caused the plaintiff‟s injuries.  The Appellate Court rejected the defendant‟s argument 

that, in order to prove her negligence per se claim, the plaintiff had to prove the defendant‟s “intent to do the act that the statute 

proscribes.”      

 

Rule #2:  

A defendant faced with a sudden and unexpected circumstance that leaves little or no time for consideration may not be held to 

the same duty of care required of a reasonable prudent person under ordinary circumstances.   Whether a charge on the doctrine 
of sudden emergency is applicable is determined by the claims of proof advanced by the parties.  Evidence is required which 

would be sufficient to support a finding:  1) that an emergency actually existed; 2) that the perilous situation was not created by 

the defendant; and, 3) that the defendant, confronted with the emergency chose a course of action which would or might have 

been taken by a person of reasonable prudence in the same or a similar situation.   

 

Rule #3: 

The defendant in O‟Donnell v. Feneque argued that there was insufficient evidence for the jury reasonably to conclude that 

Feneque's actions proximately caused the plaintiff's injuries.  Specifically, the defendant argued that "[m]any scenarios other 

than driver negligence can cause a loss of control, including being cut off, sideswiped or struck in the rear by another vehicle, 

hitting a patch of ice, water, slush or sand, or a medical or mechanical emergency."  The Appellate Court concluded that, in this 

case, the plaintiff provided both eyewitness testimony and testimony concerning physical facts by the investigating officer to 
establish how the accident occurred.  The plaintiff, accordingly, provided a sufficient evidentiary basis for the jury reasonably 

to conclude that Feneque's negligence was the proximate cause of the plaintiff's injuries.  

Facts: 

1. On January 3, 2003, the plaintiff, Marilyn O‟Donnell, left work in Stratford around 4 pm to go home to Naugatuck.  

The weather was rainy and the road was covered with slush. 

2. While she was driving in the left lane, northbound on Route 8, she saw the vehicle operated by the defendant Carmen 

Feneque coming across the grass median divider toward her from the southbound direction of Route 8. 

3. The plaintiff had no way to avoid Feneque‟s vehicle, which crossed the divider and collided with the plaintiff‟s car 
causing her injuries. 

4. The plaintiff brought an action against Feneque and the defendant Quincy Mutual Fire Insurance Company (insurance 

carrier), the plaintiff‟s insurance carrier.  In this suit, the plaintiff alleged that Feneque was negligent for:  1) failing to 

keep a reasonable and proper lookout and to pay attention to where she was driving; 2) failing to keep her vehicle 

under proper control; 3) failing to operate her vehicle at a reasonable rate of speed in violation of General Statutes § 

14-218a; and, 4) failing to operate her vehicle in the proper lane in violation of General Statutes § 14-236. 

5. The plaintiff further alleged that the defendant insurance carrier was liable for her injuries pursuant to the uninsured 

motorist provisions of her own automobile policy. 

6. The only two witnesses to testify on liability at trial were the plaintiff and the state police trooper who investigated the 

accident.  Feneque was not called as a witness. 

7. The trial court defaulted Feneque for failure to appear; and the jury returned a verdict in favor of the plaintiff on her 
uninsured motorist claim. 

8. The defendant moved to set aside the verdict, which the court denied. 

9. The defendant appealed; the Appellate Court affirmed the plaintiff‟s verdict. 

 

Reasoning: 

Where the language of the statute concerning the operation of motor vehicles is clear, there is no choice but to apply 

that language so as to give the effect expressed in it.  The violation of a statute designed for the protection of the public is, in 

itself, negligence.  To prove negligence per se, a plaintiff must show that the defendant breached a duty owed to her and that 

the breach proximately caused the plaintiff's injury.  To establish negligence, the jury in a negligence per se case need not 

decide whether the defendant acted as an ordinarily prudent person would have acted under the circumstances.  They merely 

decide whether the relevant statute or regulation has been violated.  If it has, the defendant was negligent as a matter of law.  



To require affirmative proof of an intent to commit the act prohibited by the statute would import a requirement into the statute 

never contemplated by the legislature.  Where the course of a motor vehicle is contrary to the statute, it is usually a permissible 

inference that the operator of the vehicle was the responsible agent in causing it to take that course. 

 If any evidence had been put forth that Feneque's vehicle crossed the median as a result of an emergency, a sudden 

illness, a mechanical malfunction or because of snow and ice, the jury could have taken that into account in determining 

whether Feneque violated § 14-236.  This is because § 14-236 requires that "a vehicle shall be driven as nearly as practicable 
entirely within a single lane…."  Furthermore, such evidence would also have allowed the jury to consider whether Feneque's 

negligence was the proximate cause of the plaintiff's injuries.  

The defendant in O‟Donnell v. Feneque argued that there was insufficient evidence for the jury reasonably to 

conclude that Feneque's actions proximately caused the plaintiff's injuries.  Specifically, the defendant argued that "[m]any 

scenarios other than driver negligence can cause a loss of control, including being cut off, sideswiped or struck in the rear by 

another vehicle, hitting a patch of ice, water, slush or sand, or a medical or mechanical emergency."  The Appellate Court 

concluded that, in this case, the plaintiff provided both eyewitness testimony and testimony concerning physical facts by the 

investigating officer to establish how the accident occurred.  The plaintiff, accordingly, provided a sufficient evidentiary basis 

for the jury reasonably to conclude that Feneque's negligence was the proximate cause of the plaintiff's injuries. 

 

17. Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, 

Munro, Dewey and Frazzini, Js.). 

  

Rule:  Matter of First Impression 

 

An agreement that restricts speech, but that does not expressly refer to first amendment rights, constitutes a valid waiver of 

those rights, as long as the waiver was intelligent and voluntary.  The defendant, a private party, validly waived her first 

amendment rights by signing the confidentiality agreement with the plaintiff, another private party.   

 

Reasoning: 

In Perricone v. Perricone, the Supreme Court approved the finding that the defendant voluntarily and intelligently 

waived her first amendment rights by entering into the confidentiality agreement.  In support of this conclusion, the court stated 

that, as long as the defendant knew the substance of the restrictions that the confidentiality agreement placed on her speech and 
voluntarily agreed to them, there was no requirement that she be expressly informed that the confidentiality agreement limited 

her first amendment rights.  

A waiver is ordinarily an intentional relinquishment or abandonment of a known right or privilege.  An effective 

waiver presupposes full knowledge of the right or privilege allegedly being waived and some act done designedly or 

knowingly to relinquish it.  Moreover, the waiver must be accomplished with sufficient awareness of the relevant 

circumstances and likely consequences. 

Contractual waivers of first amendment rights are presumptively enforceable, and the burden of proving their 

invalidity in on the party seeking to avoid the waiver.  The determination of whether there has been an intelligent waiver 

depends, in each case, upon the particular facts and circumstances surrounding that case, including the background, experience, 

and conduct of the waiving party. 

An agreement that restricts speech, but that does not expressly refer to first amendment rights, constitutes a valid 

waiver of those rights, as long as the waiver was intelligent and voluntary.  In determining whether a waiver of first 
amendment rights was intelligent and voluntary, the court should consider whether the parties to the contract had relative 

bargaining equality, whether they negotiated the terms of the contract, whether the party seeking to avoid the waiver was 

advised by competent counsel and the extent to which that party has benefited from the agreement.  Although there is no 

requirement that the agreement expressly refer to first amendment rights, the court should also consider whether the contractual 

provision restricting speech was conspicuous.  

In Perricone v. Perricone, the court stated that there was no dispute that the defendant and the plaintiff had relative bargaining 

equality during the dissolution proceedings -- they negotiated the terms of the confidentiality contract, and the defendant, who 

was represented by competent counsel, voluntarily signed the confidentiality agreement and significantly benefited from it.  In 

addition, the clear and unambiguous purpose of the entire confidentiality agreement was to restrict the parties' speech.  

Accordingly, the trial court properly found that the defendant intelligently and voluntarily had waived her first amendment 

rights. 
 

18. Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule:   

The plain meaning of General Statutes § 52-557n (a) (1) (C) imposes liability in nuisance on a municipality only when the 

municipality positively acts (does something) to create (cause) the nuisance.  The plaintiff‟s claim in Picco v. Voluntown, 



asserted solely under General Statutes § 52-557n (a) (1) (C),39 failed to state a viable cause of action in nuisance against the 

municipality because the plaintiff failed to allege a positive act of the defendant that created the nuisance.  The defendant could 

not be held liable pursuant to that statute for damages cause by its failure to act to abate an alleged public nuisance.  

 

Facts: 

1. The plaintiff was injured while she was attending a soccer game at an athletic field owned, maintained and controlled 
by the defendant. 

2. At that time, the plaintiff was standing near a white ash tree that measured 60 feet in height, approximately 40-50 feet 

from the playing area.   

3. A portion of the tree separated from the main trunk and fell on top of the plaintiff, causing her to suffer serious 

injuries. 

4. The plaintiff filed an action against the defendant sounding in nuisance.  The plaintiff alleged that the tree had a 

"natural tendency" to pose a danger in light of its size, defects and location on the field.  The plaintiff further alleged 

that the defendant knew or should have known of the tree's history of failure and dangerous propensities because the 

defendant previously had removed from the field and adjacent school grounds large branches that had fallen from the 

tree, had obtained an estimate for the tree's removal and had been advised by a tree professional that the tree was 

dangerous and needed to be removed immediately.  Finally, the plaintiff alleged that the defendant‟s failure to remove 

the tree was unreasonable under the circumstances and that the condition of the tree was the proximate cause of the 
plaintiff‟s injuries. 

5. The defendant moved to strike the plaintiff‟s complaint based on the doctrine of sovereign immunity. 

6. The trial court granted the motion to strike and the plaintiff appealed. 

7. The Supreme Court affirmed the decision of the trial court. 

 

Reasoning: 

A plaintiff must prove four elements to succeed in a nuisance cause of action:  1) the condition complained of had a 

natural tendency to create danger and inflict injury on person or property; 2) the danger created was a continuing one; 3) the 

use of the land was unreasonable or unlawful; and, 4) the existence of the nuisance was the proximate cause of the plaintiff‟s 

injuries and damages.  In addition, when the alleged tortfeasor is a municipality, our common law requires that the plaintiff 

also prove that the defendant, by some positive act, created the condition constituting the nuisance.  
Applying the plain language rule, the Supreme Court held that the language of General Statutes § 52-557n (a) (1) (C) 

was plain and unambiguous.  The statute states in relevant part that "[e]xcept as otherwise provided by law, a political 

subdivision of the state shall be liable for damages to person or property caused by…(C) acts of the political subdivision which 

constitute the creation or participation in the creation of a nuisance…."  (Emphasis added.)  Because the statute does not 

define the word “acts” or the word “creation,” the words and phrases are to be construed according to their common usage.  To 

ascertain that usage, the court will look to the dictionary definition of the term. 

 Common usage does not equate a failure to act with an act.  Webster's Third New International Dictionary defines an 

"act" as "a thing done or being done" or "an external manifestation of the will:  something done by a person pursuant to his 

volition…."  (Emphasis added.)  Notably, the definition of the word "act" does not denote something not done by a person.  

The latter appropriately falls within the meaning of the word "omission," which is defined as "something left out, not done, or 

neglected….”  

The court found further support for its conclusion due to the fact that the "acts" referred to in § 52-557n (a) (1) (C) 
must be ones that "constitute the creation or participation in the creation of a nuisance…."  (Emphasis added.)  The word 

"create" is defined in Webster's Third New International Dictionary as:  "to bring into existence" or "to cause to be…."  Thus, 

at a bare minimum, § 52-557n (a) (1) (C) requires a causal link between the "acts" and the alleged nuisance.  A failure to act to 

abate a nuisance does not fall within the meaning of the term "acts," as used in the statute, because inaction does not create or 

cause a nuisance; it merely fails to remediate one that had been created by some other force.  

 

Practice Note: 

1. The court specifically stated that its conclusion in Keeney v. Old Saybrook, 237 Conn. 135 (1996), in which it held 

that a municipality may be held liable pursuant to certain environmental protection statutes for a “public nuisance that 

it intentionally creates through its prolonged and deliberate failure to act to abate that nuisance” did not apply herein 

because the plaintiff‟s claim was asserted solely pursuant to General Statutes § 52-557n (a) (1) (C). 
 

                                                        
39 General Statutes § 52-557n (a) (1) (C) provides:  “Except as otherwise provided by law, 

a political subdivision of the state shall be liable for damages to person or property cause 

by…(C) acts of the political subdivision which constitute the creation or participation in the 
creation of a nuisance.” 



19. Pin v. Kramer, 119 Conn. App. 33, cert. granted, 295 Conn. 911 (2010) (January 19, 2010; Bishop, J.; 

Trial Court – Shay, J.).
40

 

   

Rule:  

During his testimony, the defense expert introduced highly prejudicial issues into the case; i.e. his concern about malpractice 

claims, the need to practice “defensive medicine” to avoid such claims, how this trend is leading to the increased cost of 
medicine and is forcing physicians to leave the profession.  The thrust of this testimony was prejudicial in that it drew the 

jury‟s attention to the claimed economic and professional hardships faced by doctors due to claims made against them.  The 

inference from such comments was that the only reason the defendant would have ordered additional tests on the plaintiff was 

to protect himself against litigation.  The jury would not have ignored this implication in assessing the defendant‟s liability.  

The trial court should have given a curative instruction in an effort to mitigate the damage likely cause by the expert‟s 

comments.   

 

Facts: 

1. The plaintiff Erik Pin was a minor who brought this medical malpractice action ppa against Dr. David Kramer, an 

orthopedic surgeon. 

2. When Eric was 10 he had a scoliosis examination in school that revealed an abnormality in his back.   

3. His pediatrician referred him for X-rays and a CT scan.  These tests revealed a benign bone tumor. 
4. Kramer eventually removed the tumor when it began causing irritation.  However the tumor grew back.   

5. At no time, before, during or after his surgery, did Kramer order any X-rays or scans to see if he had removed the 

entire tumor or to monitor the plaintiff to see if it had regrown.  One of the allegations of negligence was Kramer‟s 

failure to properly follow Erik‟s progress after the surgery. 

6. At trial, the defendant called Dr. Todd Albert, an orthopedic surgeon, as his expert.  Albert testified that the defendant 

had complied with the standard of care at all times. On direct examination, Albert stated that the standard of care did 

not require additional radiological tests.  Thereafter, Albert stated that he, however, would have ordered such tests.  

Defense counsel then asked Albert to explain why he would have ordered such tests had he been Erik‟s treating 

physician.  In response, Albert stated: 

             "Well, a few reasons.  One, I am with residents, fellows, and medical students all the time.  So, we are 

ordering a lot of tests on everything so they have the opportunity to read them.  And you could say, oh, that's 
wasteful, but that is part of being at a teaching institution.  One.  It is for teaching purposes as much as 

anything, for they have one more chance to look at just one more--they have another dot in their exposure.   

             “The second reason is much different than in this part of the country and this state.  I live in the worst 

malpractice community in the world.  And people--and we practice a lot of defensive medicine.  It's true.  

It's unfortunate, but it's true.  And so we order way more tests.  You hear about the cost of medicine going 

up.  We are the epicenter of it because we have more doctors leaving because they can't get insurance and 

things like that.  So, we order way more tests than are necessary to protect ourselves.  And that's just a 

fact.  And so we get acclimated to practicing like that.  So, there's lots of reasons." 

7. Plaintiff‟s counsel moved for a mistrial on the basis that Albert‟s comments were extremely prejudicial to the plaintiff 

or, in the alternative, a curative instruction. 

8. The defendant disagreed that a mistrial was necessary; however, defense counsel stated that, if the court wanted to 

instruct the jury to ignore what Albert had said, he would not object.   
9. In discussing plaintiff‟s motion, the court focused on potential prejudice to the defendant, not the plaintiff, due to 

Albert‟s use of the word “insurance.”  The court declined to grant a mistrial or to give a curative instruction because it 

reasoned that “the court did not find the comment to be prejudicial and that, if anything, [the use of the word 

„insurance‟] affected the” defendant not the plaintiff.  

10. The jury returned a defendant‟s verdict; and, this appeal followed. 

11. The Appellate Court reversed the decision of the trial court.   

 

Reasoning: 

The primary problem with Albert‟s comments was not the mention of insurance.  While it is true that there is a 

general prohibition against mentioning insurance to protect a defendant from a jury choosing to award damages because an 

insurance company is the real party paying any award, in this case the topic of insurance arose in the context of discussing the 
difficulties that doctors face in the current legal climate.  Therefore, although the word “insurance” was used, it was in a 

context that was helpful, not harmful to the defendant.  Albert‟s “testimony painted a picture sympathetic to physicians, 

portraying them as constantly forced to defend against malpractice claims and to bear the exorbitant cost of insurance.  

                                                        
40 The defendant‟s petition for certification granted, limited to the following issue:  “Did the 

Appellate Court properly determine that the trial court incorrectly failed to give a curative 
instruction and, if so, was such failure harmful?” 



Whether or not the comment has merit in public discourse, it had no place in this trial.”  A curative instruction should have 

been given and it was harmful error for the trial court to have failed to do so.   

  

20. Saleh v. Ribeiro Trucking, LLC, 117 Conn. App. 821, cert. granted, 294 Conn. 922 (2009) (November 

10, 2009; Majority - Hennessy and Robinson, Js., Concurring – Beach, J.; Trial Court – Rittenband, 

J.T.R.).
41

 

  

Rule #1:   

The Appellate Court reversed the decision of the trial court that ordered a remittitur in the amount of $500,000 based on the 

trial court‟s finding that the jury‟s award of noneconomic damaged shocked the conscience of the court.  In overturning the 

decision below, the Appellate Court disapproved of the trial court‟s attempt to “attach a mathematical formula to what should 

have been awarded.”  Proper compensation for noneconomic damages cannot be computed by a mathematical formula, and 

there is no precise rule for the assessment of damages.  The plaintiff need not prove damages with mathematical exactitude; 

rather, the plaintiff must provide sufficient evidence for the trier to make a fair and reasonable estimate.  A generous award of 

noneconomic damages should be sustained if it does not shock the sense of justice.  The trial court should have determined 

whether the evidence reviewed in the light most favorable to the plaintiff, supported the jury‟s verdict. 

 

Rule #2: 
The Appellate Court also stated “[w]hat is more problematic is the court's refusal to allow the plaintiff any compensation for 

his pain and suffering that occurred after he was given a permanency rating and for his future life expectancy.”  The Appellate 

Court held that it was reasonable for the jury to award compensation for pain and suffering beyond the date of permanency 

because the testimony of the plaintiff was that – even 18 months after the permanence rating – he was still in a constant state of 

pain.  The jury was entitled to credit this testimony.  

 

Facts: 

1. On March 28, 2003, the plaintiff, Ghassan Saleh was driving his vehicle on I-91 when he was rear-ended by a van that 

had, in turn, been rear-ended by a tractor trailer.   

2. The tractor trailer was owned by the defendant, Ribeiro Trucking, LLC. 

3. Saleh complained of neck, back and shoulder pain for which he received medical treatment immediately thereafter and 
in follow up.  He finished physical therapy three months after the accident.   

4. At trial, the plaintiff testified that he returned to work as a car salesman a few days after the accident, but that he was 

in pain all day long.   

5. On January 22, 2004, the plaintiff‟s orthopedist assessed the permanency of his injury:  7.5-10% of the right shoulder 

and 7.5% of the lumbar spine. 

6. A year later, another orthopedist gave Saleh an injection into his shoulder for pain, but this did not improve his 

function.  He assessed the permanency of Saleh‟s injuries as well:  10% of the shoulder; an additional 5% for both the 

neck and back, for a total of 15% with respect to this accident.  (Saleh had a pre-existing 10% permanent injury to his 

neck and back.  He testified that these previous injuries were not affecting him consistently and that he had been able 

to work with only minor discomfort.) 

7. At the time of trial, Saleh was taking pain medications and muscle relaxers and was required to go to a physician 

every two weeks for pain management.  He testified that he was in constant pain, which he rated as 8 on a scale of 1-
10.  He had a 15.8 year remaining life expectancy. 

8. The jury returned a verdict of $12,132.31 in economic damages and $687,868 in noneconomic damages for a total 

$700,000.31. 

9. Following the verdict, the defendant filed a motion for remittitur.  The trial court granted this motion and ordered a 

remittitur of $503,608.  The court found that, “based on the percentages of permanent partial disability and the 

plaintiff's stipulated life expectancy of 15.8 years, the jury reasonably could have awarded the plaintiff $74,260 for the 

injury.  Regarding pain and suffering, the court found that the plaintiff could be awarded compensation for pain and 

suffering only from the date of the accident until he was given a permanency rating in October, 2006.  The court 

further found that for the first two months after the accident, the jury reasonably could have found that the plaintiff 

was entitled to $5,000 a month, and then for the next forty months he was entitled to $2,500 a month for a total pain 

and suffering award of $110,000.”  (Emphasis added.)  
 

21. Soracco v. Williams Scotsman, Inc., 292 Conn. 86 (2009) (June 9, 2009; Zarella, J.; Trial Court – Jones 

and Holzberg, Js.). 

                                                        
41 The defendant‟s petition for certification granted limited to the following issue:  “Did the 

Appellate Court properly conclude that the trial court abused its discretion in granting the 
remittitur and setting aside the verdict?” 



 

Rule:   

General Statutes § 31-293 (a) does not confer standing on an employer seeking to challenge the allocation of the proceeds of a 

settlement reached between its injured employee and the tortfeasor.42  The statute protects employers from unilateral settlement 

agreements by preserving their rights in the face of such agreements and by providing that they cannot be bound by them 

absent their assent.  Section 31-293 does not, however, allow an employer to interfere with a settlement reached between its 
employee and the tortfeasor, nor does it provide courts with the authority to dictate the appropriate terms of such a settlement.  

 

The only rights that an employer has under the statutory scheme established by § 31-293 are the right to impose a lien on any 

judgment or settlement, up to the amount of its workers' compensation liability, and the right to bring an independent cause of 

action against the tortfeasor through which the employer can recover workers' compensation payments that it has paid or has 

become obligated to pay as a result of the tortfeasor‟s negligence.  

 

22. Sullivan v. Metro-North Commuter Railroad Co., 292 Conn. 150 (2009) (June 16, 2009; Majority - 

Vertefeuille, J., Rogers, C. J., Palmer, J., and Zarella, J., Concurring – Katz, J.; Trial Court – Frankel, 

J.). 

  

Rule #1:   
The Supreme Court determined that the issue before the jury related to premises security, in general, and not railroad security, 

in particular.  Therefore, the plaintiff‟s premises security expert should not have been precluded from testifying.  The 

preclusion of his testimony was harmful in that it likely affected the jury‟s verdict.  The precluded expert was the only witness 

the plaintiff had proffered on the crucial issue of foreseeability – an issue that alone dictated the outcome of the case.   

 

Rule #2: 

The Supreme Court addressed the plaintiff‟s claim that the Appellate Court improperly affirmed the trial court‟s instruction to 

the jury on the superseding cause doctrine.43  Ultimately, the court approved the trial court‟s charge to the jury on superseding 

cause (see below.)  In arriving at its conclusion, the court stated that in Barry v. Quality Steel Products, Inc., 263 Conn. 424 

(2003), it had limited its abolition of the doctrine of superseding cause to the situation in cases wherein a defendant claims that 

its tortious conduct was superseded by a subsequent negligent act or there were multiple acts of negligence.  In Barry, the court 
made it clear that its conclusion did not necessarily affect those cases where a defendant claimed that an unforeseeable 

intentional tort, force of nature, or criminal event superseded its tortious conduct.     

 

The trial court‟s charge to the jury stated: 

One of the defenses of the defendant is that even if you were to find it negligent, which negligence it denies, the 

actions of [Hines] intervened to break the chain of causation between its alleged negligence and [the decedent's] 

death….[I]f you find that the actions of [Hines] intervened and superseded any negligence on the part of the 

defendant, then the defendant cannot be responsible to the plaintiff and your verdict must be for the defendant.  If you 

find that [Hines'] intentional acts were not within the scope of the risk which may have been created by the defendant's 

conduct, then the actions of [Hines] may be found by you to be the proximate cause of the plaintiff's injuries relieving 

the defendant of liability even if you find that the defendant was negligent and their negligence created a situation 

which afforded an opportunity to [Hines] to commit the crime. 
 

Facts: 

1. On an evening in August of 1992, the plaintiff‟s decedent, James P. Sullivan, was shot and killed by Larone Hines in a 

stairway leading up from Monroe Street to the westbound platform of the South Norwalk train station.  

2. Earlier that night, Sullivan was a passenger on one of the defendant‟s trains.  He arrived at the station about 10:40 pm, 

went to a few bars and then had a brief encounter with Hines and a group of men outside a local nightclub.  

3. The encounter became hostile, Sullivan walked away and Hines followed.  Sullivan ran into the stairway, but Hines 

followed him and shot Sullivan there.  

4. The South Norwalk train station is located in a relatively high crime area of Norwalk. 

5. The state owns the stairway where the incident occurred. 

6. The department of transportation has a service agreement with the Metropolitan Transportation Authority, the parent 
organization of the defendant for commuter rail service in Connecticut. 

                                                        
42 See Appendix at A-1. 
43 Note that Justice Katz wrote separately to express her disagreement with the majority‟s 

decision to address the merits of this claim.  In her view it was both unnecessary and 

unwise for the majority to sanction a particular instruction on superseding cause in light of 
the facts in the present case. 



7. At trial, the plaintiff sought to introduce the testimony of John Kennish, a premises security expert, to testify as to the 

lack of security at the South Norwalk train station, as well as “those measures that the defendant could and should 

have taken to protect the public.”  The plaintiff also intended to have Kennish testify that the fatal attack of the 

decedent was foreseeable, given the overall lack of security at the train station in conjunction with the high crime rate 

in the surrounding area. 

8. The trial court precluded Kennish‟s testimony on the ground that he was not qualified to render an opinion on railroad 
security because he was a premises security expert. 

9. The plaintiff appealed and the Appellate Court affirmed the decision of the trial court. 

10. The Supreme Court concluded that the Appellate Court improperly affirmed the trial court‟s preclusion of the 

plaintiff‟s expert witness, and that such preclusion was harmful. 

 

Reasoning: 

The test for the admission of expert testimony is as follows.  Expert testimony should be admitted when:  1) the 

witness has a special skill or knowledge directly applicable to a matter in issue; 2) that skill or knowledge is not common to the 

average person; and, 3) the testimony would be helpful to the court or jury in considering the issues.44  In other words, in 

order to render an expert opinion the witness must be qualified to do so and there must be a factual basis for the opinion.  The 

true test of the admissibility of expert testimony is not whether the subject matter is common or uncommon, or whether many 

persons or few have some knowledge of the matter; but it is whether the witnesses offered as experts have any peculiar 
knowledge or experience, not common to the world, which renders their opinions founded on such knowledge or experience 

any aid to the court or the jury in determining the questions at issue.  Implicit in this standard is the requirement that the 

expert's knowledge or experience must be directly applicable to the matter specifically in issue. 

Once it decided that the plaintiff‟s expert should not have been precluded, the Supreme Court next had to determine if 

the error of the trial court was harmful.  The harmless impropriety standard in a civil case is whether the improper ruling would 

likely affect the result.  When judging the likely effect of such a trial court ruling, the reviewing court is constrained to make its 

determination on the basis of the printed record before it.  In the absence of a showing that the excluded evidence would have 

affected the final result, its exclusion is harmless.  Moreover, an evidentiary impropriety in a civil case is harmless only if the 

reviewing court has a fair assurance that it did not affect the jury's verdict.  A determination of harm requires the court to 

evaluate the effect of the evidentiary impropriety in the context of the totality of the evidence adduced at trial.  Thus, the 

court‟s analysis includes a review of:  1) the relationship of the improper evidence to the central issues in the case, particularly 
as highlighted by the parties' summations; 2) whether the trial court took any measures, such as corrective instructions, that 

might mitigate the effect of the evidentiary impropriety; and, 3) whether the improperly admitted evidence is merely 

cumulative of other validly admitted testimony.  The overriding question is whether the trial court's improper ruling affected 

the jury's perception of the remaining evidence.  

Because Kennish was plaintiff‟s only expert on the issue of foreseeability, a crucial issue in this case that alone 

dictated its outcome, the court found that it was harmful error for the trial court to have precluded his testimony. 

 

Practice Note: 

1. The Supreme Court noted that there is a different standard of admissibility for 

scientific evidence under State v. Porter, 241 Conn. 57, 68-69 (1997), cert. 
denied, 523 U.S. 1058 (1998).  Neither party in Sullivan v. Metro-North 

Commuter Railroad Co. contended that Kennish‟s testimony was based on 

scientific evidence and thus required analysis under Porter. 

2. In n7, the court mentioned that it had recently adopted a new workable 
standard for harmless impropriety review of evidentiary rulings in the context 

of criminal cases, i.e. an improper evidentiary ruling is harmless in a criminal 

case if the reviewing court has “fair assurance that it did not substantially 

affect the jury‟s verdict.”  But neither party asked the court to apply this new 
standard in Sullivan v. Metro-North Commuter Railroad Co. 

 

                                                        
44 Section 7-2 of the Connecticut Code of Evidence provides:  “A witness qualified as an 

expert by knowledge, skill, experience, training, education or otherwise may testify in the 

form of an opinion or otherwise concerning scientific, technical or other specialized 

knowledge, if the testimony will assist the trier of fact in understanding the evidence or in 
determining a fact in issue.” 



23. Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, 

J.). 

 

Rule:   

General Statutes § 17a-68345 defines a police officer‟s duty once he encounters a person who appears either “intoxicated” or 

“incapacitated,” as those terms are defined in General Statutes §§ 17a-680 (13) and (11), respectively.  But because § 17a-683 
dictates a police officer‟s mandatory duty to take an incapacitated person into protective custody only after the officer has 

determined if the person is intoxicated or incapacitated, the officer must first make a judgment call, i.e. perform a discretionary 

act, to ascertain to what degree the person is under the influence of alcohol.  Therefore, the doctrine of governmental immunity 

applies to the enforcement of this statute.   

 

The Appellate Court held that the “identifiable person-imminent harm exception” to the governmental immunity defense did 

not apply in this case.   

 

Facts: 

1. On June 25, 2001, the plaintiff, Ann Swanson, on her own behalf and as administratrix of the estate of Grover 

Bressert, filed this wrongful death action against the defendants, the city of Groton and Jad Bickford, a Groton police 

officer. 
2. On June 22, 2002, Bressert was the manager of the Rand Lodge, a rooming house in the city of Groton. 

3. On this date, Bressert told one of the tenants of the house, Marcelino Lasalle, that the latter was to be evicted from the 

Rand Lodge because of his harassing and threatening behavior toward others while intoxicated. 

4. Shortly thereafter, Lasalle was seen outside a laundromat in town “very wobbly and unsteady” and engaging in 

harassing behavior. 

5. An employee of the laundromat called the police to ask for assistance. 

6. Officer Bickford responded.  When he arrived, he spoke with Lasalle who informed the officer that he was heading 

back to the Rand Lodge. 

7. Although Bickford offered, Lasalle refused a ride to the lodge. 

8. As Lasalle began walking toward the lodge of his own accord, Bickford determined that Lasalle was intoxicated, but 

not incapacitated.  Bickford did not believe that Lasalle was a danger to himself or to others.  Therefore, he allowed 
Lasalle to leave the scene. 

9. After returning to the lodge, Lasalle later fatally stabbed Bressert. 

10. The plaintiff filed an action alleging, inter alia, that General Statutes § 17a-683 (b) created a ministerial duty on the 

part of Bickford to take Lasalle to a hospital or treatment facility because he was incapacitated by alcohol and that 

Bickford breached that duty. 

11. The defendants set forth special defenses that included governmental and qualified immunity.     

12. The trial court rendered summary judgment in favor of the defendants. 

13. The plaintiff appealed; the Appellate Court affirmed the judgment of the trial court. 

 

Reasoning: 

The common law doctrines that determine the tort liability of municipal employees are well established.  Generally, a 

municipal employee is liable for the misperformance of ministerial acts, but has a qualified immunity in the performance of 
governmental acts.  Governmental acts are performed wholly for the direct benefit of the public and are supervisory or 

discretionary in nature.  The hallmark of a discretionary act is that it requires the exercise of judgment.  In contrast, a 

ministerial act refers to a duty that is to be performed in a prescribed manner without the exercise of judgment or discretion. 

The tort liability of a municipality has been codified in General Statutes § 52-557n.  Subdivision (a) (1) of this statute 

provides that, except as otherwise provided by law, a political subdivision of the state shall be liable for damages to person or 

property caused by the negligent acts or omissions of such political subdivision or any employee, officer or agent thereof acting 

within the scope of his employment or official duties.  Subdivision (a) (2) (B) extends the same discretionary act immunity that 

applies to municipal officials to the municipalities themselves by providing that they will not be liable for damages caused by 

                                                        
45 General Statutes § 17a-683 provides in relevant part:  “(a) Any police officer finding a 

person who appears to be intoxicated in a public place and in need of help may, with such 

person's consent, assist such person to his home, a treatment facility, or a hospital or other 
facility able to accept such person. 

     “(b) Any police officer finding a person who appears to be incapacitated by alcohol shall 

take him into protective custody and have him brought forthwith to a treatment facility 

which provides medical triage in accordance with regulations adopted pursuant to section 
19a-495 or to a hospital.” 



negligent acts or omissions which require the exercise of judgment or discretion as an official function of the authority 

expressly or impliedly granted by law. 

There are three exceptions to discretionary act immunity.  Each of these exceptions represents a situation in which the 

public official's duty to act is so clear and unequivocal that the policy rationale underlying discretionary act immunity--to 

encourage municipal officers to exercise judgment--has no force.  First, liability may be imposed for a discretionary act when 

the alleged conduct involves malice, wantonness or intent to injure.  Second, liability may be imposed for a discretionary act 
when a statute provides for a cause of action against a municipality or municipal official for failure to enforce certain laws.  

Third, liability may be imposed when the circumstances make it apparent to the public officer that his or her failure to act 

would be likely to subject an identifiable person to imminent harm.  The plaintiff in Swanson v. Groton claimed that the third 

exception was applicable. 

The identifiable person-imminent harm exception to the general rule of governmental immunity for employees 

engaged in discretionary activities has received very limited recognition in this state.  The exception applies when the 

circumstances make it apparent to the public officer that his or her failure to act would be likely to subject an identifiable 

person to imminent harm.  By its own terms, this test requires three things:  1) an imminent harm; 2) an identifiable victim; 

and, (3) a public official to whom it is apparent that his or her conduct is likely to subject that victim to that harm.  The failure 

to establish any one of the three prongs precludes the application of the identifiable person-imminent harm exception. 

The plaintiff in Swanson v. Groton alleged that Bressert died as a result of Bickford‟s failure to recognize Lasalle as a 

person incapacitated by alcohol and by the officer‟s failure to take Lasalle to a hospital or treatment facility.  She argued that 
Bickford should have realized that Bressert, as the manager of the Rand Lodge, would be subject to imminent harm by Lasalle. 

The Appellate Court held, however, that, in accordance with Supreme Court precedent, Bickford would have had to 

have known that Lasalle was going to attack a specific person, namely, Bressert, when he returned to the Rand Lodge before 

the exception would apply.  However, there was no evidence to support plaintiff‟s argument, i.e. there was neither an 

identifiable victim nor a public official to whom it was apparent that his conduct was likely to subject that victim to that harm.          

 

Practice Note: 

1. The Appellate Court declined to analyze whether a claim for loss of parental consortium is viable in Connecticut.  

“[E]ven if we were to agree that a loss of parental consortium claim should be viable in Connecticut, the viability of 

such a cause of action would be dependent on the success of the plaintiff‟s predicate claims.  Because the plaintiff has 

failed on those claims, the loss of parental consortium claim necessarily fails as well.” 
 

24. Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, 

J.; Trial Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule #1:  Important Rule 

 

For the purposes of General Statutes § 52-593a,46 delivery of process to the marshal must be made within the applicable 

limitations period, and that delivery is not complete until the marshal is given instruction to effectuate service.  In other words, 

under the savings provision of § 52-593a, process must be delivered for service to the marshal within the applicable statute of 

limitations.  This requirement is satisfied when process is given to the marshal without an instruction to refrain from making 

service or when, if the marshal is instructed to hold onto the process, the instruction to effectuate service is given within the 

applicable statute of limitations. 
 

25. Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, 

J.; Trial Court – Hendel, J.T.R.). 

 

Rule: 

                                                        
46 General Statutes § 52-593a provides:  “(a) Except in the case of an appeal from an 
administrative agency governed by section 4-183, a cause or right of action shall not be 

lost because of the passage of the time limited by law within which the action may be 

brought, if the process to be served is personally delivered to a state marshal authorized to 
serve the process and the process is served, as provided by law, within thirty days of the 

delivery. 

     “(b) In any such case, the state marshal making service shall endorse under oath on 

such state marshal's return the date of delivery of the process to such state marshal for 
service in accordance with this section.” 



The provision of General Statutes § 52-59247 allowing for refiling for want of jurisdiction is separate and distinct from the 

provision allowing for refiling for unavoidable accident, making it clear that the dismissal for want of jurisdiction does not 

need to be the result of a mistake or accident for § 52-592 to apply.  Under the facts of this case, the court declined to draw a 

distinction between Viejas' moving for a voluntary dismissal and the court's dismissing the case sua sponte. 

 

Facts: 
1. The plaintiff (Viejas) is a federally recognized Indian tribe with over 300 members located in Southern California. 

2. The defendant, Jay Lorinsky, was an insurance broker and representative of First Nations Financial Services, Inc. 

(First Nations), a Connecticut corporation that sold insurance and brokerage services.   

3. Lorinsky was a founder and senior vice president of First Nations. 

4. As its insurance broker, Lorinsky arranged for life and health insurance coverage for Viejas to be provided by The 

Hartford.  

5. Viejas initially commenced this action by filing a complaint against Lorinsky and First Nations in the United States 

District Court for the District of Connecticut on December 9, 2003.  The parties agreed that said action was filed 

within the applicable statute of limitations. 

6. On January 3, 2006, Viejas filed a motion to dismiss its case for lack of diversity jurisdiction pursuant to rule 41 (a) 

(2) of the Federal Rules of Civil Procedure after learning that, for purposes of diversity jurisdiction, Indian tribes are 

not citizens of the state in which they reside, nor are they foreign states. 
7. The motion was granted without prejudice by the federal court on January 6, 2006. 

8. Viejas then refiled an eight count complaint (alleging breach of fiduciary duty, negligence, negligent 

misrepresentation, fraud, CUTPA) in the Connecticut Superior Court, naming both Lorinsky and First Nations as 

defendants, on January 23, 2006. 

9. Defendants filed a motion to dismiss on June 25, 2007, requesting dismissal of plaintiff‟s action because “at all times 

prior to the filing of the initial action, Viejas knew that the federal court did not have jurisdiction and because Viejas‟ 

voluntary act in dismissing its action did not provide it with the benefit of the accidental failure of suit statute,” 

General Statutes § 52-592.   

10. The trial court held that the accidental failure of suit statute applied and denied the motion to dismiss. 

11. The Appellate Court affirmed. 

 
Reasoning: 

                                                        
47 General Statutes § 52-592 provides in relevant part:  "(a) If any action, commenced 

within the time limited by law, has failed one or more times to be tried on its merits 

because of insufficient service or return of the writ due to unavoidable accident or the 
default or neglect of the officer to whom it was committed, or because the action has been 

dismissed for want of jurisdiction, or the action has been otherwise avoided or defeated by 

the death of a party or for any matter of form; or if, in any such action after a verdict for 
the plaintiff, the judgment has been set aside, or if a judgment of nonsuit has been 

rendered or a judgment for the plaintiff reversed, the plaintiff, or, if the plaintiff is dead and 

the action by law survives, his executor or administrator, may commence a new action, 
except as provided in subsection (b) of this section, for the same cause at any time within 

one year after the determination of the original action or after the reversal of the 

judgment…. 

“(d) The provisions of this section shall apply to…any action between the same 
parties or the legal representatives of either of them for the same cause of action or 

subject of action brought to any court in this state, either before dismissal of the original 

action and its affirmance or within one year after the dismissal and affirmance, and to any 
action brought to the United States circuit or district court for the district of Connecticut 

which has been dismissed without trial upon its merits or because of lack of jurisdiction in 

such court.  If such action is within the jurisdiction of any state court, the time for bringing 
the action to the state court shall commence from the date of dismissal in the United States 

court, or, if an appeal or writ of error has been taken from the dismissal, from the final 

determination of the appeal or writ of error…." 
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General Statutes § 52-592, the so-called “saving statute,” enables plaintiffs to bring anew causes of action despite the 

expiration of the applicable statute of limitations.  In order to fall within the purview of § 52-592, however, the original lawsuit 

must have failed for one of the reasons enumerated in the statute.  Although § 52-592 should be broadly construed because of 

its remedial nature, it should not be construed so broadly as to hamper a trial court's ability to manage its docket by dismissing 

cases for appropriate transgressions.  Nevertheless, looming behind § 52-592 is the overarching policy of the law to bring about 

a trial on the merits of a dispute whenever possible and to secure for a litigant his day in court. 
Viejas relied on the provision of § 52-592 that permitted refiling if an action was dismissed "for want of 

jurisdiction…."  The defendant asserted that Viejas should have known the law, particularly because Viejas was involved in 

other federal court cases involving the same issue at the time and should not be permitted to use § 52-592 to its benefit when it 

voluntarily moved to dismiss its case in federal court.  

Here, the basis of the withdrawal was the lack of subject matter jurisdiction of the federal court, and Viejas' voluntary 

withdrawal merely preempted the court's having to dismiss the action sua sponte.  The action presumably would have been 

dismissed from federal court for lack of subject matter jurisdiction regardless.   

Under the "want of jurisdiction" prong of the statute, it is unnecessary to prove the existence of an accident.  Section 

52-592 (d) allows the plaintiff to pursue the state law claims that were dismissed without prejudice in federal court.  Section 

52-592 contains no caveat, and neither the Supreme nor Appellate Court has attached one, that the statute applies only if such 

claims were dismissed without prejudice but not on the plaintiff's motion.  The court will not distinguish between a plaintiff 

who voluntarily dismisses its action because of want of jurisdiction and one whose action is dismissed because it has conceded 
to the lack of jurisdiction.   

The Appellate Court held that Lorinsky's claim that § 52-592 should not apply because, irrespective of Viejas' 

voluntary motion for dismissal, Viejas was or should have been aware that the District Court had no jurisdiction when it 

instituted the action was without merit.  The provision of § 52-592 allowing for refiling for want of jurisdiction is separate and 

distinct from the provision allowing for refiling for unavoidable accident, making it clear that the dismissal for want of 

jurisdiction does not need to be the result of a mistake or accident for § 52-592 to apply.  “In 1917, the statute was amended.  

The amendment added erasure for lack of jurisdiction as a distinct, independent and self-sufficient ground which could be used 

as the basis for commencing a new action.  As it appears in the present statute, the clause relating to erasures for lack of 

jurisdiction is general and comprehensive, and neither embodies nor suggests dependency on or reference to any of the other 

enumerated grounds.  The clauses in the statute which set forth the various grounds for commencing a new action appear in the 

disjunctive and provide alternate bases for instituting a new suit.  It does not follow that accidental failure must be shown under 
§ 52-592 when a party brings a new action under another of the enumerated grounds.”  

 

26. Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority 

– Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
48

 

 

Rule #1: 

Before the continuing course of conduct doctrine can apply, the existence of an original duty must be established as a 

prerequisite.  It is insufficient to rely merely on the existence of a relationship between the parents of minor children to support 

the application of the continuing course of conduct doctrine. 

 

Rule #2: 

The defendant‟s statements made to a family therapist during court-ordered therapy sessions were not considered absolutely 
privileged. 

Facts: 

1. The plaintiff, John Watts, was the former spouse of the defendant, Heather Chittenden.  

2. They were married in 1993 and had two daughters, born in 1995 and 1996. 

3. The defendant filed for dissolution in March, 1999. 

                                                        
48 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 

Whether the Appellate Court, based on the record before it, properly reversed the trial 

court's decision by holding that the existence of an original duty must be determined before 
applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 

that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 
determined that there was no duty in this case?" 
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4. On June 3, 1999, the defendant reported to the department of children and families (department) that one of her 

daughters had been sexually abused by the plaintiff.  On July 1, 1999, an investigation into this claim was concluded 

in the absence of any evidence to suggest that the plaintiff was abusing his daughter. 

5. On July 21, 1999, the defendant made a similar report of abuse.  The investigation stemming from this complaint was 

similarly closed on January 11, 2000. 

6. On January 19, 2000, the department received another report of abuse; the police eventually concluded that there was 
no evidence to support this complaint either.  But the police concluded that there was substantial evidence that the 

defendant had sexually abused her two daughters.   

7. On April 11, 2002, the defendant pleaded guilty, as part of a plea agreement, to falsely reporting an incident and 

attempt to commit malicious prosecution.   

8. Following her guilty plea, the defendant made repeated accusations in 2004 and 2006 to family therapists regarding 

the plaintiff‟s continued sexual abuse of his daughters.   

9. On August, 29, 2005, the plaintiff filed a one count complaint sounding in intentional infliction of emotional 

distress.49 

10. The defendant filed an answer and special defense claiming that the action was time barred under the statute of 

limitations. 

11. At trial, the court found in favor of the plaintiff; the defendant appealed. 

12. The Supreme Court has granted the plaintiff‟s petition for certification. 
 

Reasoning: 

The three year tort statute of limitations contained in General Statutes §52-57750 commences to run on the date of the 

act or omission complained of, not the date when the plaintiff first discovers an injury.  In Watts v. Chittenden, the trial court 

found that the statute of limitations was tolled by virtue of the defendant‟s continuing course of conduct and did not begin to 

run until the defendant admitted on April 11, 2002, that her accusations of sexual abuse against the plaintiff were false.  The 

Appellate Court reversed the decision of the trial court. 

To support a finding of a continuing course of conduct that may toll the statute of limitations there must be evidence 

of the breach of a duty that remained in existence after commission of the original wrong related thereto.  That duty must not 

have terminated prior to commencement of the period allowed for bringing an action for such a wrong.  Our Supreme Court 

has specifically stated:  "Where we have upheld a finding that a duty continued to exist after the cessation of the 'act or 
omission' relied upon, there has been evidence of either a special relationship between the parties giving rise to such a 

continuing duty or some later wrongful conduct of a defendant related to the prior act."   

The Appellate Court in Watts v. Chittenden stated that the application of the continuing course of conduct doctrine 

was necessarily premised on the existence of a duty that was in effect at the time of the original wrong.  The plaintiff‟s counsel 

argued that a finding of an initial duty did not apply in this case, which alleged the nonnegligence cause of action for 

intentional infliction of emotional distress.  Unclear whether it was referring to the original or continuing duty, the Appellate 

Court simply concluded that there was no authority to support a finding for recognizing a duty that arises only from the 

existence of a relationship between the parties as parents of minor children.   

 

Practice Note: 

1. The continuing course of conduct – and any other tolling doctrines – must be 
pleaded in avoidance to a statute of limitations defense. 

2. Note that Judge Lavine argues for a more flexible and broader application of 

the continuing course of conduct doctrine in cases involving ongoing abusive 

relationships. 
 

27. Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial 

Court – Aronson, J.T.R.). 

 

Rule: NB - this case is contained in the review not for the Appellate Court’s holding per se, but rather for the court’s dicta 

on the doctrine of equitable tolling and the application it may have to other statutes of limitations. 

 

                                                        
49 There was also an intervening declaration of bankruptcy by the defendant that tolled the 

running of the statute of limitations. 
50 General Statutes § 52-577 provides:  “No action founded upon a tort shall be brought 
but within three years from the date of the act or omission complained of.” 



To conclude that the time within which a plaintiff can challenge an illegal action both begins to run and terminates while the 

plaintiff is completely unaware that any action adverse to her interests has been taken, would lead to a “bizarre result.”  The 

law favors rational statutory construction and presumes that the legislature intended sensible – not bizarre – results.   

   

Facts: 

1. The plaintiff, Colleen Wiele owned a truck while living in Bridgeport.  The truck was registered with the Connecticut 
department of motor vehicles. 

2. In the summer of 1992, Wiele moved to North Carolina, took the truck with her and registered it there.  Wiele 

returned the original license plates to the Connecticut department of motor vehicles.  She then mailed the receipts for 

the returned license plates to the Bridgeport tax assessor‟s office to show that the truck was no longer registered in 

Connecticut. 

3. Despite the change in the truck‟s registration, Wiele‟s truck was listed on Bridgeport‟s grand list of October 1, 1992.   

4. In 1999, Wiele moved back to Connecticut.  She then learned that there were outstanding taxes owed to Bridgeport for 

the truck.  The city issued a tax warrant in the amount of $1,668.65, which amount was removed from the plaintiff‟s 

bank account. 

5. The plaintiff appealed the assessment to the defendant who denied the appeal. 

6. The plaintiff then appealed from the decision of the defendant to the Superior Court. 

7. The plaintiff also brought a claim under General Statutes § 12-119 contesting the 1992 assessment.  The defendant 
pled the statute of limitations applicable to the plaintiff‟s claim as a special defense.  This statute of limitations 

provides in relevant part:  “[Application for relief to the Superior Court] may be made within one year from the date 

as of which the property was last evaluated for purposes of taxation…" 

 

Reasoning: 

Between 1992 and 1999, the plaintiff in Wiele v. Board of Assessment Appeals was completely unaware that any tax 

had been assessed on her truck.  To conclude that the time within which a plaintiff can challenge an illegal action both begins 

to run and terminates while the plaintiff is completely unaware that any action adverse to her interests have been taken, would 

lead to a “bizarre result.”  The law favors rational statutory construction and presumes that the legislature intended sensible – 

not bizarre – results.   

The limitation in § 12-119 is procedural and personal rather than substantive or jurisdictional.  Thus, it is subject to 
equitable defenses.  The doctrine of equitable tolling is accepted in our state and has been applied by our courts to limitations 

in other statutes.  Equitable tolling has been defined as the following:  "The doctrine that the statute of limitations will not bar a 

claim if the plaintiff, despite diligent efforts, did not discover the injury until after the limitations period had expired."  Black's 

Law Dictionary (9th Ed. 2009).  "The tolling of a statute of limitations may potentially overcome a statute of limitations 

defense.  When a statute of limitations is tolled, it does not run and the time during which the statute is tolled is considered, in 

effect, as not having occurred.  Therefore, if a statute in a particular case is tolled, it is as if the statute commenced on a later 

date….The doctrine of equitable tolling applies in certain situations to excuse untimeliness in filing a complaint."  (Citation 

omitted; internal quotation marks omitted.)  

Because the trial court had not made any determination as to whether the statute of limitations was equitably tolled in 

Wiele v. Board of Assessment Appeals, the Appellate Court remanded to the trial court to consider the applicability of this 

doctrine. 

 

28. Wilcox v. Schwartz, 119 Conn. App. 808 (2010) (March 16, 2010; Flynn, C. J.; Trial Court – Blue, J.). 

  

Rule:  Matter of First Impression 

 

The Appellate Court held that the medical opinion letter attached to the plaintiff‟s complaint was sufficiently detailed to satisfy 

the requirements of General Statutes § 52-190a, which provides in relevant part that the claimant in a medical malpractice 

action “shall obtain a written and signed opinion of a similar health care provider, as defined in [General Statutes § 52-

184c]…that there appears to be evidence of medical negligence and includes a detailed basis for the formation of such 

opinion.” 

 

Facts: 
1. The plaintiff, Kristy Wilcox, filed this medical malpractice claim against the defendant Dr. Daniel Schwartz, a general 

surgeon, and his group alleging that Schwartz:  1) failed to assure the adequate and accurate identification of Wilcox‟s 

internal anatomy prior to proceeding with the laparoscopic gallbladder removal; 2) failed to prevent injury to Wilcox‟s 

biliary structures during the laparoscopic gall bladder removal.  

2. Accompanying the complaint was a signed medical opinion that stated in part, “to a reasonable degree of medical 

probability, there are deviations from the applicable standards of care pertaining to the care and treatment of Kristy 

Wilcox provided by Daniel S. Schwartz, M.D. and that the care and treatment provided by Daniel S. Schwartz, M.D. 

was not provided in a manner consistent with the standards of care that existed among general surgeons at the time of 



the alleged incident.  Specifically, Daniel Schwartz, M.D. failed to prevent injury to Kristy Wilcox‟s biliary structures 

during laparoscopic” gallbladder removal. 

3. The trial court held that the written opinion accompanying the complaint was insufficiently detailed to meet the 

requirements of General Statutes § 52-190a (a) and, therefore, dismissed the complaint.  

4. On appeal the plaintiff claimed that the action of the trial court was improper. 

5. The Appellate Court agreed with the plaintiff and reversed the decision of the trial court. 
 

Reasoning: 

The purpose of General Statutes § 52-190a is to “inhibit a plaintiff from bringing an inadequately investigated cause 

of action, whether in tort or in contract claiming negligence by a health care provider.”  Section 52-190a (a) now requires 

claimants, in order to "show the existence of…good faith," to obtain "a written and signed opinion of a similar health care 

provider, as defined in section 52-184c…that there appears to be evidence of medical negligence and includes a detailed basis 

for the formation of such opinion…."  The failure to obtain and file the written opinion is grounds for the dismissal of the 

action.  In order to fulfill the requirement of § 52-190a (a) and to provide assurance that "there appears to be evidence of 

medical negligence," a claimant's written opinion from a similar health care provider need not address the issue of causation.  

Further, the opinion must indicate that there appears to be evidence of a breach of the standard of care.   

In Wilcox v. Schwartz, the Appellate Court noted that the structure of the medical opinion letter revealed the author's statement 

of the prevailing standard of care:  protecting the biliary structures during laparoscopic gallbladder surgery.  It was this 
standard of care, the author opined, that Schwartz breached in performing the surgery on Wilcox.  Thus, the court concluded, 

the opinion was sufficiently detailed to satisfy the requirements of § 52-190a (a).  It suffices to notify the reader that a similar 

health care provider is of the opinion that the medical negligence consisted of a failure to protect Wilcox's bile ducts from 

injury during surgery.  So long as the good faith opinion sufficiently addresses the allegations of negligence pleaded in the 

complaint, as this opinion does, the basis of the opinion is detailed enough to satisfy the statute and the statute's purpose. 

 

29. Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, 

Palmer, Zarella and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – 

Langenbach, J.). 

  

Rule:  Matter of First Impression 
 

Practice Book § 16-3251 imposes a mandatory duty on the trial court to poll the jury in a civil case when requested to do so by a 

party.  However, a court‟s failure to poll the jury is subject to review for harmlessness. 

 

Facts: 

1. The plaintiff, Elaine Wiseman, in her capacity as administratrix of the estate of her deceased son, Bryant Wiseman, 

brought an action against the defendant, John Armstrong, in his capacity as the commissioner of correction, and 

others, for the wrongful death of the decedent while he was incarcerated at the Garner correctional institution in 

Newtown. 

2. The jury returned a verdict for the defendant and the court accepted the verdict. 

3. Thereafter, pursuant to Practice Book § 16-32, the plaintiff requested that the trial court poll the jury.  The trial court 

denied the plaintiff‟s request. 
4. The plaintiff moved to set aside the jury verdict.  The court denied this motion and the plaintiff appealed. 

5. The Supreme Court affirmed the judgment of the trial court. 

 

Reasoning: 

Practice Book § 16-32 gives civil litigants the mechanism whereby they may verify unanimity in the verdict.  The 

plain language of § 16-32 imposes a mandatory obligation on the trial court to poll the jury when requested. 

After reaching this conclusion, however, the Supreme Court next analyzed whether the error of the trial court in 

refusing plaintiff‟s counsel‟s request to have the jury polled was harmful.  Our courts ordinarily apply a harmless error analysis 

in determining whether a violation of a rule of practice amounts to reversible error.  (NB - The court in Wiseman v. Armstrong 

rejected the plaintiff‟s request to apply a standard of per se reversible error.)  The harmless error standard in a civil case is 

whether the improper ruling would likely affect the result.  Generally, a trial court‟s ruling will result in a new trial only if the 

                                                        
51

 Practice Book § 16-32 provides:  “Subject to the provisions of Section 16-17, after a verdict has been returned 
and before the jury have been discharged, the jury shall be polled at the request of any party or upon the judicial 

authority's own motion.  The poll shall be conducted by the clerk of the court by asking each juror individually 

whether the verdict announced is such juror's verdict.  If upon the poll there is not unanimous concurrence, the jury 

may be directed to retire for further deliberations or they may be discharged.”  

 



ruling was wrong and harmful.  Harmless error review is sufficient for reviewing the verdict because it allows appellate courts 

to review the record for inconsistencies in the verdict, juror confusion or other indications that the parties' right to a unanimous 

verdict was compromised. 

With regard to the question of harmfulness, the Supreme Court in Wiseman v. Armstrong concluded: 

We agree that there is no evidence in the record indicative of any harm to the plaintiff resulting from the trial court's 

failure to conduct a poll of the jury because there is no evidence suggesting that the jury was in any way divided.  The 
jury did not send the trial judge any notes indicating a lack of agreement and the jury completely answered eleven 

pages of interrogatories without any inconsistencies.  Despite a long and complex trial with multiple defendants, the 

jury required only three hours of deliberation, which suggests that the deliberations were focused and 

harmonious….Moreover, we are mindful of the trial court's comments that the jury was "attentive" and that it 

delivered a "thoughtful verdict."  The trial court had the distinct advantage of observing the jury throughout the entire 

trial, including the return of its verdict, and in no instance noted uncertainty from any juror.  There is nothing in the 

record that indicates that a poll would have revealed anything other than unanimity among the jurors.  As a result, the 

plaintiff has failed to show that she suffered any harm resulting from the trial court's refusal to poll the jury. 

 

B. STATUTES 

 

 1. Section 1-2z.  Plain meaning rule.   
 

a. Aspetuck Valley Country Club, Inc. v. Weston 
 

  b. Bennett v. New Milford Hospital, Inc. 

 

  c. Dias v. Grady 

 

  d. In re Jorden R. 

 
2. Section 1-206.  Denial of access to public records or meetings.  Appeals.  Notice.  Orders.  Civil penalty.  

Service of process upon commission.  Frivolous appeals. 

 

  a. Lash v. Freedom of Information Commission 

 

 3. Section 1-210.  Access to public records.  Exempt records. 

 

  a. Lash v. Freedom of Information Commission   

 

4. Section 4-61.  Actions against the state on highway and public works contracts.  Arbitration. 

 

  a. Columbia Air Services, Inc. v. Department of Transportation 
 

 5. Section 4-148. Limitation on presentation of claim. Exception. 

 

  a. Lock v. State of Connecticut 

 

6. Section 4-165.  Immunity of state officers and employees from personal liability. 

  

a. Kelly v. Albertsen 

 

 7. Section 4-166 et seq.  Uniform Administrative Procedure Act. 

 
  a. Lash v. Freedom of Information Commission 

 

8. Section 7-465.  Assumption of liability for damage caused by employees or members of local emergency 

planning districts.  Joint liability of municipalities in district department of health or regional planning 

agency. 

 

  a. Burton v. Stamford 

 

9. Section 13a-144.  Damages for injuries sustained on state highways or sidewalks. 



 

  a. Himmelstein v. Windsor 

 

10. Section 13a-149.  Damages for injuries by means of defective roads and bridges. 

 

  a. Himmelstein v. Windsor 
 

  b. Nicefaro v. New Haven 

 

  c. Nikiel v. Turner 

 

 11. Section 14-236.  Multiple-lane highways.  

 

  a. O‟Donnell v. Feneque 

 

12. Section 14-300c (a).  Pedestrian use of roads and sidewalks.  Required to yield to emergency vehicle. 

  

 
a. Nikiel v. Turner 

 

13. Section 17a-683.  Police assistance for intoxicated persons.  Protective custody of person incapacitated by 

alcohol.  Medical examination.  Detention and release.  Notification to family.  Assistance for nonadmitted 

person. 

 

  a. Swanson v. Groton 

 

 14. Section 19-7.  Pleadings. 

 

a. Ruggiero v. Pellicci 
 

15. Section 19a-17b.  Peer review:  Definitions; immunity; discovery permissible re proceedings. 

 

a. Director of Health Affairs Policy Planning v. Freedom of Information Commission 

 

16. Section 31-48d.  Employers engaged in electronic monitoring required to give prior notice to employees.  

Exceptions.  Civil penalty. 

 

a. Gerardi v. Bridgeport 

 

17. Section 31-284.  Basic rights and liabilities.  Civil action to enjoin noncomplying employer from entering 

into employment contracts.  Notice of availability of compensation. 
 

  a. Ludemann v. Specialty National Insurance Co. 

 

18. Section 31-293 (a).  Liability of third persons to employer and employee.  Limitations on liability of 

architects and engineers.  Limitations on liability of insurers, self-insurance service organizations and unions 

relating to safety matters. 

 

a. Cruz v. Montanez 

 

  b. Soracco v. Williams Scotsman, Inc. 

 
 19. Section 34-134.  Members and managers as parties to actions.  

 

a. Wilcox v. Webster Ins., Inc. 

 

 20. Section 38a-336.  Uninsured and underinsured motorist coverage. 

 

  a. Ludemann v. Specialty National Insurance Co. 

 



 21. Section 38a-336a.  Underinsured motorist conversion coverage.  

 

a. Baranowski v. Safeco Ins. Co. of America 

 

22. Section 45a-186.  Appeals from probate.  Venue.  Service of process. 

 
  a. Gates v. Gates 

 

 23. Section 46a-60.  Discriminatory employment practices prohibited.  

a. Ayantola v. Board of Trustees of Technical Colleges 

 

b. Lyon v. Jones 

 

c. Perez v. D & L Tractor Trailer School 

 

24. Section 46a-100.  Discriminatory practice:  Cause of action upon release from commission. 

 

  a. Ayantola v. Board of Trustees of Technical Colleges 
 

  b. Lyon v. Jones 

 

 25. Section 47-37.  When acquired by adverse use. 

 

a. 140 Main Street-Derby, LLC v. Clark Development, LLC 

 

26. Section 49-41.  Public buildings and public works.  Bonds for protection of employees and materialmen.  

Performance bonds.  Limits on use of owner-controlled insurance programs.  Certain surety contract 

provisions. 

 
a. Paradigm Contract Management Company v. St. Paul Fire and Marine Insurance Company. 

 

27. Section 49-42.  Enforcement of right to payment on bond.  Suit on bond, procedure and judgment. 

 

a. Paradigm Contract Management Company v. St. Paul Fire and Marine Insurance Company 

 

28. Section 52-29.  Superior Court may declare rights and legal relations. 

 

a. Costantino v. Skolnick 

 

b. Hamilton v. United States Services Automobile Assn. 

 
29. Section 52-146q.  Disclosure of confidential communications between social worker and person consulting 

such social worker prohibited.  Exceptions. 

 

  a. State v. Orr 

 

30. Section 52-146r.  Disclosure of confidential communications between government attorney and public 

official or employee of public agency prohibited. 

 

a. Lash v. Freedom of Information Commission 

 

31. Section 52-160.  Admissibility in subsequent trial of testimony of witness recorded in former trial. 
 

  a. Perez v. D & L Tractor Trailer School 

 

32. Section 52-184c.  Standard of care in negligence action against health care provider.  Qualifications of expert 

witness. 

 

a. Bennett v. New Milford Hospital, Inc. 

 



33. Section 52-190a.  Prior reasonable inquiry and certificate of good faith required in negligence action against 

a health care provider.  Ninety-day extension of statute of limitations.  

 

a. Bennett v. New Milford Hospital, Inc. 

 

  b. Dias v. Grady 
 

  c. Morgan v. Hartford Hospital (pending) 

 

34. Section 52-192a.  Offer of compromise by plaintiff.  Acceptance by defendant.  Amount and computation of 

interest. 

 

  a. Costantino v. Skolnick 

 

  b. Wilcox v. Schwartz 

 

35. Section 52-212a.  Civil judgment or decree opened or set aside within four months only.  

 
a. Flater v. Grace 

 

  b. Lehn v. Marconi Builders, LLC 

 

36. Section 52-216c.  Failure to call a witness.  Jury instruction prohibited; argument by counsel permitted. 

 

  a. Raybeck v. Danbury Orthopedic Associates, P.C. 

 

b. State v. Jordan, 118 Conn. App. 628 (209), cert. granted, 295 Conn. 901 (2010)  

 

37. Section 52-228b.  Setting aside of verdict in action claiming money damages. 
 

a. Burton v. Stamford 

 

38. Section 52-265a.  Direct appeal on questions involving the public interest. 

 

  a. Dias v. Grady 

 

 39. Section 52-278a-q.  “Prejudgment remedy.” 

 

a. Crotty v.  Tuccio Development, Inc. 

 

 40. Section 52-417.  Application for order confirming award. 
 

a. Coldwell Banker Manning Realty, Inc. v. Cushman and Wakefield of Connecticut, Inc. 

 

 41. Section 52-418.  Vacating award. 

 

a. Comprehensive Orthopaedics & Musculoskeletal Care, LLC v. Axtmayer 

 

42. Section 52-557n.  Liability of political subdivision and its employees, officers and agents.  Liability of 

members of local boards and commissions.  

 

a. Burton v. Stamford 
 

  b. Cotto v. Board of Education 

 

  c. Grady v. Somers 

 

  d. Kastancuk v. East Haven 

 

  e. Picco v. Voluntown 



 

  f. Swanson v. Groton 

 

 43. Section 52-572.  Parental liability for torts of minors. 

 

  a. Pike v. Bugbee 
 

 44. Section 52-572m et seq.  Product liability actions. Definitions.  

 

a. Mullin v. Guidant Corp. 

 

 45. Section 52-577.  Action founded upon a tort. 

 

  a. Watts v. Chittenden 

 

46. Section 52-577d.  Limitation of action for damages to minor caused by sexual abuse, exploitation or assault. 

 

a. Sherman v. Ronco 
  

47. Section 52-584.  Limitation of action for injury to person or property caused by negligence, misconduct or 

malpractice. 

 

a. Saperstein v. Danbury Hospital 

 

 48. Section 52-592.  Accidental failure of suit; allowance of new action. 

 

  a. Anghel v. Saint Francis Hospital & Medical Center 

 

  b. Beckenstein Enterprises-Prestige Park, LLC v. Keller 
 

  c. Tellar v. Abbott Laboratories, Inc. 

 

  d. Viejas Band of Kumeyaay Indians v. Lorinsky 

 

49. Section 52-593a.  Right of action not lost where process served after statutory period.  When.  

 

a. Tayco Corp. v. Planning & Zoning Commission 

 

 50. Section 55-3.  Limitation of effect of certain acts. 

 

  a. Samuels v. Commissioner of Correction 
  

C. PRACTICE BOOK SECTIONS 

 

 1. Sections 9-7 et.seq.  Class Actions; Prerequisites to Class Actions 

 

  a. Neighborhood Builders, Inc. v. Madison 

 

2. Section 10-3.  Allegations Based on Statutory Grounds; Foreign Law 

 

  a. Burton v. Stamford 

 
  b. Grady v. Somers 

 

 3. Section 10-10.  Supplemental Pleadings; Counterclaims 

 

  a. South Windsor Cemetery Assn., Inc. v. Lindquist   

 

4. Section 10-41.  Reasons in Motion to Strike 

 



  a. Himmelstein v. Windsor 

 

 5. Section 10-57.  –Matter in Avoidance of Answer 

 

  a. Beckenstein Enterprises-Prestige Park, LLC v. Keller 

 
6. Section 10-60.  Amendments – Amendment by Consent, Order of Judicial Authority, or Failure to Object 

 

  a. Burton v. Stamford 

 

7. Section 13-14.  Order for Compliance; Failure to Answer or Comply with Order 

 

  a. Buchanan v. Moreno 

 

  b. South Windsor Cemetery Assn., Inc. v. Lindquist 

 

  c. Tuccio v. Garamella 

 
  d. West Haven Lumber Co. v. Sentry Construction Corp. 

 

8. Section 13-15.  Continuing Duty to Disclose 

 

  a. Buchanan v. Moreno 

 

9. Section 16-32.  –Poll of Jury After Verdict 

 

  a. Wiseman v. Armstrong  

 

10. Section 16-35.  Motions After Verdict; Motions in Arrest of Judgment, to Set Aside Verdict, for Additur or 
Remittitur, for New Trial, or for Collateral Source Reduction 

 

  a. Burton v. Stamford 

   

11. Section 16-37.  Reservation of Decision on Motion for Directed Verdict 

 

  a. Burton v. Stamford 

 

 12. Section 17-4.  Setting Aside or Opening Judgments   

 

a. Mickey v. Mickey 

 
 13. Section 17-32.  Where Defendant Is in Default for Failure to Plead 

 

  a. Snowdon v. Grillo 

 

14. Section 17-42.  Opening Defaults Where Judgment Has Not Been Rendered 

 

a. Snowdon v. Grillo 

 

 15. Section 17-56.  –Procedure for Declaratory Judgment 

 

  a. South Windsor Cemetery Assn., Inc. v. Lindquist 
 

16. Section 60-5.  Review by the Court; Plain Error; Preservation of Claims 

 

a. Fiorelli v. Gorsky 

 

  b. Perricone v. Perricone 

 

D. ATTORNEYS 



 

 1. Attorney-Client Privilege 

 

  a. Generally 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
52

 

  

Rule:  

The attorney-client privilege was created to encourage full and frank communication between attorneys and their clients and 

thereby promote broader public interests in the observance of law and administration of justice. 

 

  b. -As it Applies to Government Clients 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
53

 

  

Rule:  
The language of General Statutes § 52-146r54 demonstrates that the essential elements of the common-law and statutory 

attorney-client privileges are identical.  At their core, both the common-law and statutory privileges protect those 

communications between a public official or employee and an attorney that are confidential, made in the course of the 

professional relationship that exists between the attorney and his or her public agency client, and relate to legal advice sought 

by the agency from the attorney.  Section § 52-146r merely codified the common-law attorney-client privilege as the Supreme 

Court previously had defined it. 

 

There is a four part test to determine whether particular communications between a government agency and its attorneys are 

protected by the privilege.  The attorney-client privilege applies when the client is a town or other public agency.  

Communications between an attorney and a public agency are privileged if:  1) the attorney is acting in a professional capacity 

for the agency; 2) the communications are made between the attorney and a current member of the public agency; 3) the 
communications relate to legal advice sought by the agency from the attorney; and, 4) the communications are made in 

confidence. 

  

In Lash, the Appellate Court held that the trial court failed to address these four factors to determine whether the 

communications the plaintiff failed to disclose in response to a freedom of information request were protected by the attorney-

client privilege.  Rather, the trial court erroneously placed the burden on the plaintiff to present extrinsic evidence to 

demonstrate that the documents were privileged.  A trial court may indeed review documents at issue in camera and use them 

as evidence to determine whether they are privileged.  In addition, the commission's regulations indicate that a party may 

request an in camera inspection of a record to determine if an exemption applies.  In short, the introduction of extrinsic 

evidence is not necessarily required to demonstrate the existence of an attorney-client privilege in a case before the 

commission.   

 

                                                        
52 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 

the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 

that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 
penalty on the plaintiffs?” 
53 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 

the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 
that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 

penalty on the plaintiffs?” 
54 General Statutes § 52-146r (b) provides in relevant part:  “(b) In any civil or criminal 

case or proceeding or in any legislative or administrative proceeding, all confidential 

communications shall be privileged and a government attorney shall not disclose any such 

communications unless an authorized representative of the public agency consents to waive 
the privilege and allow such disclosure.” 

https://www.lexis.com/research/buttonTFLink?_m=a7bc14c6a37f88e03f0af3a00201296f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20171%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=68&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2052-146R&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAB&_md5=88b39423f117a67d18dc5bc903ea1afc
https://www.lexis.com/research/buttonTFLink?_m=a7bc14c6a37f88e03f0af3a00201296f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20171%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=69&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2052-146R&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAB&_md5=76fbea5f197d53cf2fd2b9d0a666dfa5


 2. Fees 

 

  a. Johnson Factors 

 

Perez v. D & L Tractor Trailer School, 117 Conn. App. 680 (2009), cert. denied, 294 Conn. 923 (2010) (October 

27, 2009; Lavine, J.; Trial Court – Gilardi, J.). 

 

Rule:   

The trial court‟s memorandum of decision was unclear and, therefore, the Appellate Court could not determine whether the 

trial court abused its discretion with regard to its award of attorney‟s fees.  In the absence of a motion for articulation, the 

Appellate Court reads an ambiguous trial record to support, rather than to undermine, the judgment.  Therefore, the Appellate 

Court concluded that the trial court did not abuse its discretion with respect to awarding the plaintiff attorney‟s fees.  

 

See Perez v. D & L Tractor Trailer School, 701-707, for a general discussion of attorney‟s fees.  Connecticut courts have 

adopted the twelve factors set forth in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974). 

 

 3. Legal Malpractice 

 
  a. Cases 

 

   i. Byrne v. Grasso  

 

   ii. Lee v. Harlow, Adams & Friedman, P.C.  

   

   iii. Moore v. Crone  

 

   iv. Tuccio v. Garamella  

 

  b. Causation 
  

Byrne v. Grasso, 118 Conn. App. 444 (2009), cert. denied, 294 Conn. 934 (2010) (December 15, 2009; Flynn, C. 

J.; Trial Court – Sferrazza, J.). 

 

Rule:   

As to causation:  In legal malpractice actions, the plaintiff typically proves that the defendant attorney's professional negligence 

caused injury to the plaintiff by presenting evidence of what would have happened in the underlying action had the defendant 

not been negligent.  This traditional method of presenting the merits of the underlying action is often called the case-within-a-

case. 

 

  c. Elements  

 

Byrne v. Grasso, 118 Conn. App. 444 (2009), cert. denied, 294 Conn. 934 (2010) (December 15, 2009; Flynn, C. 

J.; Trial Court – Sferrazza, J.). 

 

Rule:   

In general, the plaintiff in an attorney malpractice action must establish:  1) the existence of an attorney-client relationship; 2) 

the attorney's wrongful act or omission; 3) causation; and, 4) damages.   

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  

Rule:  
In general, the plaintiff in a legal malpractice action must establish:  1) the existence of an attorney-client relationship; 2) the 

attorney's wrongful act or omission; 3) causation; and, 4) damages.  Put another way, a plaintiff must prove that there existed 

an attorney-client relationship and that the client sustained legal injury or damage that proximately was caused by the 

attorney‟s wrongful act or omission.   

 

Proof of the second element normally involves expert testimony as to the existence of a professional duty on the part of the 

attorney and a departure from it by some negligent act or omission.  As to causation, in a legal malpractice action, the plaintiff 

typically proves that the defendant attorney's professional negligence caused injury to the plaintiff by presenting evidence of 



what would have happened in the underlying action had the defendant not been negligent.  This traditional method of 

presenting the merits of the underlying action is often called the “case-within-a-case.” 

 

  d. Expert Testimony 

 

Byrne v. Grasso, 118 Conn. App. 444 (2009), cert. denied, 294 Conn. 934 (2010) (December 15, 2009; Flynn, C. 

J.; Trial Court – Sferrazza, J.). 

 

Rule:   

To prevail on a legal malpractice claim, a plaintiff must present expert testimony to establish the standard of proper 

professional skill or care, departure from the standard of care, and that the defendant's conduct legally caused the injury of 

which the plaintiff complains.  Unless a defendant's performance constituted such an obvious and gross want of care and skill 

as to fall within the exception to the expert witness requirement, a plaintiff is required to present expert testimony to establish 

the proper standard of professional skill and care and to assist the trier (whether this is the jury or the court) in evaluating the 

defendant's performance in light of that standard.  The exception to the need for expert testimony is limited to situations in 

which the defendant attorney essentially has done nothing whatsoever to represent his or her client's interests, resulting in such 

an obvious and gross want of care and skill that the neglect would be clear even to a layperson. 

 

Moore v. Crone, 114 Conn. App. 443 (2009) (May 19, 2009; Lavery, J.; Trial Court – Elgo, J.). 

 

Rule:   

Generally, to prevail on a legal malpractice claim, in Connecticut, a plaintiff must present expert testimony to establish the 

standard of proper professional skill or care.  Not only must the plaintiffs establish the standard of care, but they must also 

establish that the defendant's conduct legally caused the injury of which they complain.  Our courts have carved out a limited 

exception to this general rule in cases in which there is present such an obvious and gross want of care and skill that the neglect 

to meet the standard of care is clear even to a layperson.  The requirement of expert testimony in malpractice cases serves to 

assist lay people, such as members of the jury and the presiding judge, to understand the applicable standard of care and to 

evaluate the attorney's actions in light of that standard. 

 
In Moore v. Crone, the allegations of negligence (e.g. defendant failed to raise the issue of double jeopardy on appeal, 

defendant failed to raise the issue of fair notice of the charging documents, defendant failed to raise the issue of instructional 

error on appeal. etc.) were such that expert testimony would have been required to support them.  The court distinguished the 

former types of claims from claims “where attorneys have failed to follow basic rules of procedure or have incurred default 

judgments for their failure to attend court hearings” in which expert testimony may not be necessary. 

 

  e. Ripeness 

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  

Rule:  
Lee v. Harlow is a case in which the mortgagee that foreclosed the interest in certain Greenwich real estate of the plaintiff, 

Johnson Lee, did not honor the agreement it had made, as a part of a foreclosure judgment against Lee, to convey a valuable 

condominium to him but, instead, sold the condominium to another.   

 

The Appellate Court concluded that the plaintiff‟s claim was justiciable and the trial court improperly dismissed the action.  In 

the present case, although the extent of legal damage was uncertain at the time the plaintiff filed the malpractice claim, the 

underlying claim was over.  The plaintiff had alleged sufficiently the necessary elements of a legal malpractice claim.  Pursuant 

to Connecticut's ripeness jurisprudence, as long as it is clear that a plaintiff has suffered an injury sufficient to give rise to the 

cause of action alleged, a lack of certainty as to the precise scope of damages will not prevent the claim from being justiciable.  

 

The plaintiff in the present case sufficiently alleged that he suffered an injury -- a property to which he was entitled was sold 
without his permission, and he incurred legal expenses allegedly because the defendants failed to file a certified copy of the 

amended stipulated judgment on the land records.  Additionally, he had continued to incur legal expenses in an attempt to 

collect the moneys due from the sale of the last condominium unit.  Whether the defendants ultimately were the legal cause of 

these injuries was yet to be determined.  The cause of action, however, was ripe for adjudication before the trial court.  As our 

Supreme Court recently held "even though the amount of the plaintiff's injury was not known with certainty, that circumstance 

did not render [his] claims against the defendant unripe and nonjusticiable." 

 

E. COURTS 



 

 1. Authority to Act v. Subject Matter Jurisdiction 

 

Costantino v. Skolnick, 294 Conn. 719 (2010) (February 16, 2010; Majority – Katz, J., Rogers, C. J., Norcott, J., 

Vertefeuille, J., Zarella, J., and McLachlan, J., Dissenting – Palmer, J.; Trial Court – Karazin, J. and Downey, 

J.T.R.). 

 

Rule:   

Although related, the court‟s authority to act pursuant to a statute is different from its subject matter jurisdiction.  The power of 

the court to hear and determine, which is implicit in jurisdiction is not to be confused with the way in which that power must be 

exercised in order to comply with the terms of a statute.  Whereas subject matter jurisdiction involves the authority of a court to 

adjudicate the type of controversy presented by the action before it, the authority to act refers to the way in which that power to 

hear and to determine the controversy must be exercised in order to comply with the terms of a statute. 

 

 2. Authority to Enforce Settlement 

 

Rosenblit v. Laschever, 115 Conn. App. 282 (2009) (June 23, 2009; Lavine, J.; Trial Court – Wiese and Elgo, 

Js.). 

  

Rule:   

Agreements that end lawsuits are contracts, sometimes enforceable in a subsequent suit, but in many situations enforceable by 

entry of a judgment in the original suit.  A court's authority to enforce a settlement by entry of judgment in the underlying 

action is especially clear where the settlement is reported to the court during the course of a trial or other significant court-room 

proceedings.  When parties agree to settle a case, they are effectively contracting for the right to avoid a trial. 

 

 3. Courtside Trial  

 

  a. Posttrial Exclusion of Inadmissible Evidence 

 

Leddy v. Raccio, 118 Conn. App. 604 (2009) (December 29, 2009; Lavine, J.; Trial Court – Corradino, J.). 

 

Rule:   

In a court side trial, the court‟s posttrial exclusion of inadmissible evidence after its initial admission at trial does not 

necessarily require a new trial.  "Surely, a trial judge is able to disregard evidence erroneously admitted or only consider that 

evidence for the limited purposes for which it is admissible….The mere fact that information has improperly come to the 

attention of the trier does not invariably compel a new trial.  We have repeatedly acknowledged, in cases tried to a jury, that 

curative instructions can overcome the erroneous effect of statements that a jury should not have heard….It would be 

anomalous indeed to hold that an experienced trial court judge cannot similarly disregard evidence that has not properly been 

admitted."  (Internal quotation marks omitted; citations omitted.)  

 

 4. Discretion to Determine Competency of Jurors 
 

State v. Popeleski, 291 Conn. 769 (2009) (May 26, 2009; Per Curiam; Trial Court – Olear, J.). 

 

Rule:   

The trial court is vested with wide discretion in determining the competency of jurors to serve.  The exercise of the trial court's 

discretion will not constitute reversible error unless it has clearly been abused or harmful prejudice appears to have resulted. 

 

 5. “Housing Court” Judge‟s Authority to Hear Any Claim  

 

73-75 Main Avenue, LLC v. Door Enterprise, Inc., 120 Conn. App. 150 (2010) (March 30, 2010; Bishop, J.; 

Trial Court – Grogins, J.T.R.). 

 

Rule:   

A judge of the Superior Court assigned to hear housing matters does not lose his general authority to hear any cause of action 

pending in that court. 

 

Reasoning: 

Despite the familiar reference to the judicial district courtroom where the judge assigned to hear housing matters 

presides as the housing court, our statutes create no such special jurisdictional entity.  Housing matters are included within the 



jurisdiction of the Superior Court.  The evident purpose of the statutes and rules relating to the divisions of the Superior Court 

was not to impose any jurisdictional limitation on judges but to achieve greater efficiency in the administration of the judicial 

department.   

A judge assigned to the housing division at a particular judicial district is authorized by General Statutes § 47a-70 (a), 

after a case has first been placed on the housing docket, to transfer such matter to the regular docket for a geographical area or 

judicial district if he determines that such matter is not a housing matter or that such docket is more suitable for the disposition 
of the case.  However, even if it were clear that a complaint fails to allege circumstances constituting a housing matter as 

defined by General Statutes § 47a-68, it is plain that such a deficiency did not deprive the trial court of jurisdiction over the 

action.  A judge of the Superior Court assigned to hear housing matters does not lose his general authority to hear any cause of 

action pending in that court.  Since the plaintiff's action was properly brought to the Superior Court, the trial judge, as a 

member of that court, did not lack jurisdiction to decide it.  

 

 6. Judicial Bias  

 

  a. Standard of Review 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

"The standard to be employed [for a claim of judicial bias] is an objective one, not the judge's subjective view as to whether he 

or she can be fair and impartial in hearing the case….Any conduct that would lead a reasonable [person] knowing all the 

circumstances to the conclusion that the judge's impartiality might reasonably be questioned is a basis for the judge's 

disqualification."  (Internal quotation marks omitted.)  

 

  b. Comments to Counsel to “Cut to the Chase” and “Move Along” 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

The trial court repeatedly directed comments to defense counsel to "cut to the chase" and to "move along," and at one point, in 

the presence of the jury, suggested that the jurors would fall asleep due to the long delays of defense counsel on cross-

examination.  In the vast majority of the instances in which the trial court directed counsel to "move along," however, it was in 

response to a sustained objection.  

 

The Appellate Court concluded that “the court's response to defense counsel's questioning arguably was more emphatic than 

the situation required, but not to the extent that we can conclude that the court exceeded its inherent discretionary powers to 

control proceedings….Our review of the transcript reveals several instances of the court harshly directing defense counsel to 

hasten the speed of his questioning in the presence of the jury.  The record also reflects, however, that the court attempted to 

address defense counsel's speed during questioning early and often, and outside the presence of the jury.  Although perhaps the 
court should not have been so candid and severe in addressing defense counsel, those instances, when considered in context, 

were not so „caustic and disparaging‟ to lead to the conclusion that the court „improperly interfered with defense counsel's 

cross-examination of witnesses and presentation of the evidence.‟  On the contrary, the court allowed defense counsel ample 

time to complete cross-examination and to present evidence; it also granted his requests to comprehensively argue objections 

outside the presence of the jury on fifteen separate occasions.  We conclude that the court's actions did not prejudice the 

defendant or deprive him of a fair trial, and, thus, the court properly denied the motion for a mistrial.”  (Internal quotations 

omitted.) 

 

 7. Judicial Immunity  

 

Leseberg v. O’Grady, 115 Conn. App. 18, cert. denied, 293 Conn. 913 (2009) (June 9, 2009; Beach, J.; Trial 

Court – Gilardi, J.). 

 

Rule:   

The plaintiff, Helen Leseberg, chose to pursue a civil action against the defendant, the Probate Court judge for the town of 

Westport, rather than appeal from its decrees for the appointment of a temporary and permanent conservator for the plaintiff.  

On defendant‟s motion, the trial court dismissed the plaintiff‟s action relying on the doctrines of judicial and sovereign 

immunity.  After entering judgment thereon, the plaintiff appealed.   

 



The Appellate Court affirmed the judgment of the trial court on the basis that the defendant was entitled to immunity because 

he was acting within the scope of his judicial functions when ruling on the applications for the appointment of a conservator. 

 

Reasoning: 

It is a long-standing doctrine that a judge may not be civilly sued for judicial acts he undertakes in his capacity as a 

judge.  The rationale is that a judge must be free to exercise his judicial duties without fear of reprisal, annoyance or incurring 
personal liability.  The officers to whom the absolute protection of judicial immunity extends is limited.  The protection 

extends only to those who are intimately involved in the judicial process, including judges, prosecutors and judges' law clerks.  

However, it is important to note that even judges do not enjoy absolute immunity for administrative as opposed to judicial 

actions.  The determination is made using a functional approach.   In other words, immunities are grounded in the nature of the 

function performed, not the identity of the actor who performed it. 

A judge is entitled to absolute judicial immunity unless the judicial conduct is so far outside the normal scope of 

judicial functions that the judge was in effect not acting as a judge.  Judicial immunity is overcome in only two sets of 

circumstances:  first, a judge is not immune from liability for nonjudicial actions, i.e., actions not taken in the judge's judicial 

capacity; and, second, a judge is not immune for actions, though judicial in nature, are taken in the complete absence of all 

jurisdiction. 

A judge does not act in the complete absence of authority, even if he acts erroneously, unless the judicial conduct is so 

far outside the normal scope of judicial functions that the judge was in effect not acting as a judge. 
[I]t is a settled principle, that for [errors of judgment in doing an act in the exercise of judicial power] a judge is not to 

be questioned in a civil suit.  A regard to this maxim is essential to the administration of justice.  If by any mistake in 

the exercise of his office, a judge should injure an individual, hard would be his condition, if he were to be responsible 

therefor in damages.  The rules and principles, which govern in the exercise of judicial power, are not, in all cases, 

obvious; they are often complex, and appear under different aspects to different persons.  No man would accept the 

office of judge, if his estate were to answer for every error in judgment, or if his time and property were to be wasted 

in litigations with every man, whom his decisions might offend.  It is, therefore, a settled principle, that however 

erroneous his judgment may be, either by positive acts, neglect, or refusal to do certain acts, or however injurious to a 

suitor, a judge is never liable, in any civil action, for damages arising from his mistake. 

Phelps v. Sill, 1 Day (Conn.) 315, 329 (1804).  

 
 8. Motion for Disqualification 

 

  a. Bias 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule: 

Adverse rulings do not themselves constitute evidence of bias.  Obviously, if a ruling against a party could be used as an 

indicia of bias, at least half of the time, every court would be guilty of being biased against one of two parties.  Moreover, the 

fact that a trial court rules adversely to a litigant, even if some of these rulings were determined on appeal to have been 

erroneous, still does not demonstrate personal bias. 
 

  b. Waiver 

 

Burns v. Quinnipiac University, 120 Conn. App. 311 (2010) (April 6, 2010; Alvord, J.; Trial Court – Hadden, 

J.T.R.). 

  

Rule:   

Claims alleging judicial bias should be raised at trial by a motion for disqualification or the claim will be deemed to be waived. 

 

 9. Recusal 

 
  a. Prior Hearing Involving a Party 

 

Senk v. Senk, 115 Conn. App. 510 (2009) (July 7, 2009; Flynn, C. J.; Trial Court – Shulger, J.). 

 

Rule:   

There is nothing extraordinary about a judge who has presided previously over a proceeding concerning a party hearing another 

case involving that same party.  In other words, a judge is not required to recuse himself simply because he had heard another 

matter concerning one of the parties.   



 

10. Supreme Court Justices Permitted to Finish Work Before Mandatory Retirement 

 

Honulik v. Greenwich, 293 Conn. 641 (2009) (October 13, 2009; Majority - Rogers, C. J., and Norcott, 

Vertefeuille, McLachlan and Beach, Js., Dissenting – Katz and Zarella, Js.; Trial Court – Shay, J.). 

 
Rule:   

The Supreme Court held that General Statutes § 51-198 (c), which authorizes Supreme Court justices who have reached the 

mandatory age of retirement to complete work on appeals they heard prior to retiring is not unconstitutional under article fifth, 

§ 6, of the constitution of Connecticut, as amended by article eight, § 2, of the amendments. 

 

F. PREEMPTION, FEDERAL 
 

 1. Medical Device Amendments of 1976, 21 U.S.C. § 360c et seq. 

 

Mullin v. Guidant Corp., 114 Conn. App. 279, cert. denied, 292 Conn. 921 (2009) (May 12, 2009; Gruendel, J.; 

Trial Court – Stevens, J.). 

 
Rule: 

Since the claims set forth in plaintiffs‟ Connecticut product liability complaint would impose requirements “different from, or 

in addition to” the requirements of set forth in the Medical Device Amendments of 1976, 21 U.S.C. § 360c et seq. (MDA) and 

the FDA‟s premarket approval of Mullin‟s implant, the plaintiffs‟ state law claims were preempted.  

 

Facts: 

1. In July, 1999, Leslie Mullin, who at the time was in her early 30‟s, suffered a cardiac arrest and respiratory distress.  

She was resuscitated, diagnosed with ventricular fibrillation and implanted with an implantable cardioverter 

defibrillator (implant) on July 9, 1999, manufactured by the defendant, Guidant Corporation.  

2. The implant was replaced on November 8, 2001, when it began to malfunction and it was noted to be in “failsafe” 

mode.  
3. On October 25, 2004, Mullin and her husband filed a two count complaint against the defendant, asserting product 

liability claims under the Connecticut Product Liability Act, General Statutes § 52-572m et seq.  The first count of the 

complaint contained several allegations relating to the implant‟s safety, design, manufacture and distribution, 

including breach of implied and express warranties, failure to evaluate the safety of the implant and subjecting Mullin 

to unreasonable danger.  The second count was the husband‟s claim for loss of consortium, etc. 

4. The defendant filed a motion for summary judgment asserting, among other claims, that the plaintiffs‟ claims were 

preempted by federal law. 

5. The trial court found that the plaintiffs‟ claims were preempted by the MDA. Based on its finding of preemption, the 

court therefore concluded that it lacked subject matter jurisdiction to hear the case.  It treated the defendant‟s motion 

for summary judgment as a motion to dismiss and dismissed the plaintiffs‟ action.  

6. This appeal followed. 

7. The Appellate Court concluded that plaintiffs‟ claims were preempted by federal law, but that the form of the trial 
court‟s judgment was improper.  The judgment dismissing the action was reversed and the case was remanded with 

direction to render judgment for the defendant. 

 

Reasoning: 

The MDA includes the express preemption provision that states: “Except as provided in subsection (b) of this section, 

no State or political subdivision of a State may establish or continue in effect with respect to a device intended for human use 

any requirement--(1) which is different from, or in addition to, any requirement applicable under this chapter to the device, and 

(2) which relates to the safety or effectiveness of the device or to any other matter included in a requirement applicable to the 

device under this chapter.”  21 U.S.C. § 360k (a).  The MDA also established various levels of oversight for medical devices, 

with a Class III device receiving the highest level of oversight.   

The MDA established a rigorous regime of premarket approval for new Class III devices.  The premarket approval 
process imposes requirements including that a device that has received such approval cannot be marketed with any deviations 

from the specifications set forth in the approval.  Mullins‟ implant was classified as a Class III device.       

The court in Mullins v. Guidant Corp. concluded that the plaintiffs‟ state law claims sought to impose additional 

requirements on the defendant and, therefore, said claims were preempted.  In arriving at this conclusion, the court rejected the 

plaintiffs‟ argument that the plaintiffs‟ state law claim would simply parallel the federal requirements. 

 

 2. Subject Matter Jurisdiction 

 



Mullin v. Guidant Corp., 114 Conn. App. 279, cert. denied, 292 Conn. 921 (2009) (May 12, 2009; Gruendel, J.; 

Trial Court – Stevens, J.). 

 

Rule: 

Federal preemption of a state law or cause of action does not necessarily implicate the court‟s subject matter jurisdiction.   

 
In Mullin v. Guidant Corp. the court reasoned that because a claim of federal preemption of a state cause of action is waived 

unless pleaded as a special defense, and further that subject matter jurisdiction can never be waived, the Medical Device 

Amendment‟s preemptive effect does not implicate the court‟s subject matter jurisdiction.  

 

G. JURISDICTION (PERSONAL) 
 

 1. Service of Process Under General Statutes § 52-593a  

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule:  Important Rule 

 

For the purposes of General Statutes § 52-593a,
55

 delivery of process to the marshal must be made within the applicable 

limitations period, and that delivery is not complete until the marshal is given instruction to effectuate service.  

 

In other words, under the savings provision of § 52-593a, process must be delivered for service to the marshal within the 

applicable statute of limitations.  This requirement is satisfied when process is given to the marshal without an instruction to 

refrain from making service or when, if the marshal is instructed to hold onto the process, the instruction to effectuate service is 

given within the applicable statute of limitations.   

 

H. JURISDICTION (SUBJECT MATTER) 
 
 1. Court‟s Authority to Act 

 

Costantino v. Skolnick, 294 Conn. 719 (2010) (February 16, 2010; Majority – Katz, J., Rogers, C. J., Norcott, J., 

Vertefeuille, J., Zarella, J., and McLachlan, J., Dissenting – Palmer, J.; Trial Court – Karazin, J. and Downey, 

J.T.R.). 

  

Rule: 

Although related, the court‟s authority to act pursuant to a statute is different from its subject matter jurisdiction.  The power of 

the court to hear and determine, which is implicit in jurisdiction is not to be confused with the way in which that power must be 

exercised in order to comply with the terms of a statute.  Whereas subject matter jurisdiction involves the authority of a court to 

adjudicate the type of controversy presented by the action before it, the authority to act refers to the way in which that power to 

hear and to determine the controversy must be exercised in order to comply with the terms of a statute. 
 

 2. Diversity 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule:   

                                                        
55 General Statutes § 52-593a provides:  “(a) Except in the case of an appeal from an 
administrative agency governed by section 4-183, a cause or right of action shall not be 

lost because of the passage of the time limited by law within which the action may be 

brought, if the process to be served is personally delivered to a state marshal authorized to 
serve the process and the process is served, as provided by law, within thirty days of the 

delivery. 

     “(b) In any such case, the state marshal making service shall endorse under oath on 

such state marshal's return the date of delivery of the process to such state marshal for 
service in accordance with this section.” 



For purposes of diversity jurisdiction, Indian tribes are not citizens of the state in which they reside, nor are they foreign states. 

 

 3. Justiciability 

 

  a. Generally 

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  

Rule:  

The rationale behind the ripeness requirement is to prevent the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements.  Accordingly, in determining whether a case is ripe, a trial court must be 

satisfied that the case before it does not present a hypothetical injury or a claim contingent upon some event that has not and 

indeed may never transpire. 

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  
Rule:  

Justiciability comprises several related doctrines, namely, standing, ripeness, mootness and the political question doctrine, that 

implicate a court's subject matter jurisdiction and its competency to adjudicate a particular matter.  Justiciability requires:  1) 

that there be an actual controversy between or among the parties to the dispute; 2) that the interests of the parties be adverse; 3) 

that the matter in controversy be capable of being adjudicated by judicial power; and, 4) that the determination of the 

controversy will result in practical relief to the complainant. 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   

Because courts are established to resolve actual controversies, before a claimed controversy is entitled to a resolution on the 
merits it must be justiciable.  Justiciability requires:  1) that there be an actual controversy between or among the parties to the 

dispute; 2) that the interests of the parties be adverse; 3) that the matter in controversy be capable of being adjudicated by 

judicial power; and, 4) that the determination of the controversy will result in practical relief to the complainant.   

 

  b. Collateral Estoppel v. Mootness 

 

 4. Immunity 

 

  a. Generally 

 

Kelly v. Albertsen, 114 Conn. App. 600 (2009) (May 26, 2009; DiPentima, J.; Trial Court – Stengel, J., and 

Elgo, J.). 

  

Rule: 

Claims involving the doctrines of common-law sovereign immunity and statutory immunity, pursuant to General Statutes § 4-

165 (Immunity of state officers and employees from personal liability), implicate the court's subject matter jurisdiction.  A 

subject matter jurisdictional defect may not be waived or jurisdiction conferred by the parties, explicitly or implicitly.  Once 

raised, either by a party or by the court itself, the question must be answered before the court may decide the case. 

 

  b. Motion to Dismiss 

 

   i. Discovery 

 

Kelly v. Albertsen, 114 Conn. App. 600 (2009) (May 26, 2009; DiPentima, J.; Trial Court – Stengel, J., and 

Elgo, J.). 

 

Rule:   

In Kelly v. Albertsen the plaintiff alleged that the defendant, a state employee, was liable for his negligence and for committing 

a battery on the plaintiff.  The defendant filed a motion to dismiss the plaintiff‟s complaint for lack of subject matter 

jurisdiction.  The defendant argued that, as a state employee, he was immune from suit because the plaintiff did not allege 

willful, wanton, reckless or malicious conduct.  The plaintiff responded by arguing that limited discovery was necessary to 



determine if the defendant was acting outside the scope of his employment.  The trial court denied the plaintiff‟s request.  The 

Appellate Court upheld the ruling of the trial court: 

We know of no authority, however, that requires a court to allow a plaintiff to conduct discovery to meet the burden of 

alleging facts that clearly demonstrate that the court has subject matter jurisdiction prior to the court's ruling on a 

motion to dismiss challenging jurisdiction. Indeed, our policy that all other action in a case "comes to a halt" once the 

issue of subject matter jurisdiction has been raised counsels against the allowance of discovery prior to the court's 
determination of the jurisdictional issue. 

 

Reasoning: 

As with sovereign immunity, General Statutes § 4-165 provides state officers and employees with qualified immunity.  

Subsection (a) of the statute provides in relevant part that "[n]o state officer or employee shall be personally liable for damage 

or injury, not wanton, reckless or malicious, caused in the discharge of his or her duties or within the scope of his or her 

employment."  When a motion to dismiss raises the issue of statutory immunity under § 4-165, the court must examine the 

pleadings to decide if the plaintiff has alleged sufficient facts with respect to personal immunity under § 4-165, to support a 

conclusion that the defendant was acting outside the scope of his employment or willfully or maliciously.  

In arriving at its conclusion, the Appellate Court rejected the plaintiff‟s argument that the allegations of his complaint 

contained a factual dispute that necessitated an evidentiary hearing. 

 

Practice Note: 
1. The Appellate Court suggested in a footnote that a plaintiff avail himself of a bill of discovery should he need to 

discover facts relevant to his jurisdictional burden. 

 

  c. Sovereign Immunity 

 

   i. Overcoming 

 

Ayantola v. Board of Trustees of Technical Colleges, 116 Conn. App. 531 (2009) (August 18, 2009; Harper, J.; 

Trial Court – Pickard, J.). 

 
Rule:   

Sovereign immunity is a common-law doctrine whereby the state, as a sovereign, is generally immune from suit except in 

certain prescribed instances.  Connecticut has long accepted this doctrine.  It is the established law of our state that the state is 

immune from suit unless the state, by appropriate legislation, consents to be sued. 

 

The legislature has provided for a claims commissioner who may, when he deems it just and equitable, authorize suit against 

the state.  See General Statutes § 4-142.  This is not the sole means, however, by which a plaintiff can overcome sovereign 

immunity.  Sovereign immunity can also be avoided if the legislature, either expressly or by force of necessary implication, 

statutorily waives the state's sovereign immunity.  

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The principle that the state cannot be sued without its consent, or sovereign immunity, is well established under our case law.  

Not only have our courts recognized the state's immunity as an entity, but they have also recognized that because the state can 

act only through its officers and agents, a suit against a state officer concerning a matter in which the officer represents the state 

is, in effect, against the state.  Exceptions to this doctrine are few and narrowly construed under our jurisprudence.  

 

There are three exceptions to the state‟s sovereign immunity:  1) when the legislature, either expressly or by force of a 

necessary implication, statutorily waives the state's sovereign immunity; 2) when an action seeks declaratory or injunctive 

relief on the basis of a substantial claim that the state or one of its officers has violated the plaintiff's constitutional rights; and, 

3) when an action seeks declaratory or injunctive relief on the basis of a substantial allegation of wrongful conduct to promote 
an illegal purpose in excess of the officer's statutory authority.  

 

For a claim made pursuant to the first exception, the Supreme Court has recognized the well established principle that statutes 

in derogation of sovereign immunity should be strictly construed.  Where there is any doubt about their meaning or intent they 

are given the effect which makes the least rather than the most change in sovereign immunity. 

 



For a claim made pursuant to the second exception, complaining of unconstitutional acts, our courts require that the allegations 

of such a complaint and the factual underpinnings if placed in issue, must clearly demonstrate an incursion upon 

constitutionally protected interests. 

 

For a claim under the third exception, the plaintiffs must do more than allege that the defendants' conduct was in excess of their 

statutory authority; they also must allege or otherwise establish facts that reasonably support those allegations.  The rationale of 
the exception to sovereign immunity when an official has acted in excess of his statutory authority is that, when an official acts 

in excess of his statutory authority and does not carry out government policy, an individual's right to be free from the 

consequences of such action outweighs the interest served by the sovereign immunity doctrine.   

 

In the absence of a proper factual basis in the complaint to support the applicability of these exceptions, the granting of a 

motion to dismiss on sovereign immunity grounds is proper. 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

In the absence of a statutory waiver of sovereign immunity, the plaintiff may not bring an action against the state for monetary 
damages without authorization from the claims commissioner to do so.  A plaintiff who seeks to bring an action for monetary 

damages against the state must first obtain authorization from the claims commissioner. 

 

 5. Justiciability  

 

  a. Mootness v. Collateral Estoppel 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:   
The defendant confused the concepts of collateral estoppel and mootness.  The court explained the difference. 

 

Reasoning: 

 Mootness is a question of justiciability that implicates a court‟s subject matter jurisdiction.  Justiciability requires:  1) 

that there be an actual controversy between or among the parties to the dispute; 2) that the interests of the parties be adverse; 3) 

that the matter in controversy be capable of being adjudicated by judicial power; and, 4) that the determination of the 

controversy will result in practical relief to the complainant.  A case is considered moot if an appellate court cannot grant the 

appellant any practical relief through its disposition of the merits. 

 The concepts of mootness and collateral estoppel are separate and distinct.  Collateral estoppel is an affirmative 

defense that may be waived if not properly pleaded.  Mootness, on the other hand, is a justiciability doctrine that implicates this 

court's subject matter jurisdiction; and, thus, cannot be waived and can be raised at any time.  Unlike mootness, the doctrine of 

collateral estoppel does not implicate a court's subject matter jurisdiction.   Even when applicable, therefore, collateral estoppel 
does not mandate dismissal of a case.  

 The common-law doctrine of collateral estoppel, or issue preclusion, embodies a judicial policy in favor of judicial 

economy, the stability of former judgments and finality.  Collateral estoppel prohibits the relitigation of an issue when that 

issue was actually litigated and necessarily determined in a prior action between the same parties or those in privity with them 

upon a different claim.  For an issue to be subject to collateral estoppel, it must have been fully and fairly litigated in the first 

action.  It also must have been actually decided and the decision must have been necessary to the judgment.  Although most 

defenses cannot be considered on a motion to dismiss, a trial court can properly entertain a motion to dismiss that raises 

collateral estoppel grounds. 

 

 6. Mootness 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   

Because courts are established to resolve actual controversies, before a claimed controversy is entitled to a resolution on the 

merits it must be justiciable.  Justiciability requires:  1) that there be an actual controversy between or among the parties to the 

dispute; 2) that the interests of the parties be adverse; 3) that the matter in controversy be capable of being adjudicated by 

judicial power; and, 4) that the determination of the controversy will result in practical relief to the complainant.   



 

The mootness doctrine is rooted in the first factor of the above-stated test.  It is founded on the same policy interests as the 

doctrine of standing, namely, to assure the vigorous presentation of arguments concerning the matter at issue.  The standing 

doctrine is designed to ensure that courts and parties are not vexed by suits brought to vindicate nonjusticiable interests and that 

judicial decisions which may affect the rights of others are forged in hot controversy, with each view fairly and vigorously 

represented.  Courts are called upon to determine existing controversies, and thus may not be used as a vehicle to obtain 
advisory judicial opinions on points of law.  

 

An actual controversy must exist not only at the time the appeal is taken, but also throughout the pendency of the appeal.  

When, during the pendency of an appeal, events have occurred that preclude an appellate court from granting any practical 

relief through its disposition of the merits, a case has become moot.  It is not the province of appellate courts to decide moot 

questions, disconnected from the granting of actual relief or from the determination of which no practical relief can follow.  In 

determining mootness, the dispositive question is whether a successful appeal would benefit the plaintiff or defendant in any 

way.  

 

 7. Nonjoinder 

 

  a. Declaratory Judgment Action 
 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

The failure to notify interested persons in a declaratory judgment action does not implicate the court‟s subject matter 

jurisdiction.  No declaratory judgment action shall be defeated by the nonjoinder of parties or the failure to give notice to 

interested persons.  The exclusive remedy for nonjoinder or failure to give notice to interested persons is by motion to strike. 

 

 8. Ripeness 

 
  a. Declaratory Judgment Action 

 

Hamilton v. United States Services Automobile Assn., 115 Conn. App. 774, cert. denied, 293 Conn. 924 (2009) 

(July 21, 2009; Lavine, J.; Trial Court – Shaban, J.). 

 

Rule:   

The trial court properly granted the defendant‟s motion to dismiss this declaratory judgment action based on the fact that the 

plaintiff‟s claim was not ripe for adjudication.  Here, the plaintiff, conservator of the estate of the victim, F, sought a 

declaratory judgment that the defendant was required to indemnify its insured, John Thorson, in a civil action filed against him 

by the plaintiff on F‟s behalf alleging Thorson‟s professional negligence and negligent infliction of emotional distress on F 

(Thorson action).  The plaintiff‟s reason for seeking such declaratory judgment was to avoid putting F through the rigors of 

litigation if there were no hope of obtaining a meaningful recovery due to lack of insurance coverage.  The litigation in the 
Thorson action was stayed pending resolution of the appeal herein. 

 

The plaintiff‟s claim was not ripe for adjudication since, until the evidence that the plaintiff would present in her effort to prove 

the allegations in the Thorson action and the jury‟s verdict therein are known, it is not possible to determine whether the 

defendant is obligated to indemnify Thorson.  The action, therefore, seeks the answer to a hypothetical question, which is not 

the purpose of a declaratory judgment action.  To render a declaratory judgment at this time would be to render an improper 

advisory opinion.  

 

Reasoning: 

Our Supreme Court has stated that a declaratory judgment action commenced under General Statutes § 52-29 provides 

a valuable tool by which litigants may resolve uncertainty of legal obligations.  The declaratory judgment procedure has the 
distinct advantage of affording to the court in granting any relief consequential to its determination of rights the opportunity of 

tailoring that relief to the particular circumstances.  A declaratory judgment action is not, however, a procedural panacea for 

use on all occasions, but, rather, is limited to solving justiciable controversies.56  Invoking § 52-29 does not create jurisdiction 

                                                        
56 Our Supreme Court “has not defined expressly the precise relationship between ripeness 

and justiciability, [but] it is well settled in the federal courts that ripeness is one of several 
justiciability doctrines, including standing and mootness.” 



where it would not otherwise exist.  While the declaratory judgment procedure may not be utilized merely to secure advice on 

the law or to establish abstract principles of law or to secure the construction of a statute if the effect of that construction will 

not affect a plaintiff's personal rights, it may be employed in a justiciable controversy where the interests are adverse, where 

there is an actual bona fide and substantial question or issue in dispute or substantial uncertainty of legal relations which 

requires settlement, and where all persons having an interest in the subject matter of the complaint are parties to the action or 

have reasonable notice thereof. 
 

 9. Standing 

 

  a. Classical Aggrievement 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:   

The Supreme Court concluded that the plaintiffs, the owners and managing partner/member of a limited liability company, 

satisfied the requirements of classical aggrievement and, therefore, had standing to bring their claims against the defendant.  

General Statutes § 34-13457 had no applicability to the present action because the plaintiffs‟ limited liability company was not a 
party thereto and the plaintiffs alleged that they, individually, were exposed to harm. 

  

Reasoning: 

 Standing is the legal right to set judicial machinery in motion.  One cannot rightfully invoke the jurisdiction of the 

court unless he has, in an individual or representative capacity, some real interest in the cause of action, or a legal or equitable 

right, title or interest in the subject matter of the controversy.  When standing is put in issue, the question is whether the person 

whose standing is challenged is a proper party to request an adjudication of the issue.  Standing requires no more than a 

colorable claim of injury; a party ordinarily establishes standing by allegations of injury that he has suffered or is likely to 

suffer.  Similarly, standing exists to attempt to vindicate arguably protected interests.   

 Standing is established by showing that the party claiming it is authorized by statute to bring suit or is classically 

aggrieved.  The fundamental test for determining classical aggrievement encompasses a well-settled twofold determination:  
first, the party claiming aggrievement must successfully demonstrate a specific, personal and legal interest in the subject matter 

of the challenged action, as distinguished from a general interest, such as is the concern of all members of the community as a 

whole; and, second, the party claiming aggrievement must successfully establish that this specific personal and legal interest 

has been specially and  injuriously affected by the challenged action.  Aggrievement is established if there is a possibility, as 

distinguished from a certainty, that some legally protected interest has been adversely affected. 

 

  b. Derivative Action 

 

   i. Defamation 

 

Ma’Ayergi & Associates, LLC v. Pro Search, Inc., 115 Conn. App. 662 (2009) (July 14, 2009; Flynn, C. J.; Trial 

Court – Downey, J.T.R.). 

 

Rule:   

The Appellate Court held that the plaintiff, Hamza Ma‟Ayergi, the sole member of a limited liability company, had standing to 

bring a defamation action against the defendants who slandered his individual professional reputation.  The law of derivative 

actions was not applicable to the plaintiff‟s individual claim of defamation.   

 

Reasoning: 

The derivative suit is an action brought on behalf of a corporation by some percentage of its shareholders.  In many of 

these actions, the corporation is in an anomalous position of being both a defendant and a plaintiff in the same action.  This 

unusual posture for the corporation is the result of the historical evolution of the derivative suit.  At common law, there was no 

action in law permitting a shareholder to call corporate managers to account.  In equity, there were two actions that evolved 

                                                        
57 General Statutes § 34-134 provides:  “A member or manager of a limited liability 
company is not a proper party to a proceeding by or against a limited liability company 

solely by reason of being a member or manager of the limited liability company, except 

where the object of the proceeding is to enforce a member's or manager's right against or 

liability to the limited liability company or as otherwise provided in an operating 
agreement.” 



into a single derivative action:  in one action the corporation was named as a defendant in order to compel it to take action 

against its controlling officers; in the second, the shareholder maintained an action against the officers and directors of the 

corporation, on behalf of the corporation.  The dual actions were cumbersome and evolved into the present day unitary 

derivative action. 

A shareholder's derivative suit is an equitable action by the corporation as the real party in interest with a stockholder 

as a nominal plaintiff representing the corporation.  It is designed to facilitate holding wrongdoing directors and majority 
shareholders to account and also to enforce corporate claims against third persons.  The use of a nominal plaintiff in a 

derivative action makes it an unusual procedural device by reason of its dual nature in that it consists of the basic cause of 

action, which pertains to the corporation and on which the corporation might have sued, and the derivative cause of action, 

based upon the fact that the corporation will not or cannot sue for its own protection.  Thus the dual nature of the stockholder's 

action:  first, the plaintiff's right to sue on behalf of the corporation, and, second, the merits of the corporation's claim itself.  

Thus, a derivative action is one brought on behalf of a company, where the company cannot or will not sue on its behalf for its 

injuries.  

 

  c. Limited Liability Company 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 
 

Rule:   

The Supreme Court concluded that the plaintiffs, the owners and managing partner/member of a limited liability company, 

satisfied the requirements of classical aggrievement and, therefore, had standing to bring their claims against the defendant.  

General Statutes § 34-13458 had no applicability to the present action because the plaintiffs‟ limited liability company was not a 

party thereto and the plaintiffs alleged that they, individually, were exposed to harm. 

 

  d. Statutory Aggrievement 

 

i. Employer‟s Ability to Contest Allocation of Settlement Proceeds 

 

Soracco v. Williams Scotsman, Inc., 292 Conn. 86 (2009) (June 9, 2009; Zarella, J.; Trial Court – Jones and 

Holzberg, Js.). 

 

Rule:   

General Statutes § 31-293 (a) does not confer standing on an employer seeking to challenge the allocation of the proceeds of a 

settlement reached between its injured employee and the tortfeasor.59  The statute protects employers from unilateral settlement 

agreements by preserving their rights in the face of such agreements and by providing that they cannot be bound by them 

absent their assent.  Section 31-293 does not, however, allow an employer to interfere with a settlement reached between its 

employee and the tortfeasor, nor does it provide courts with the authority to dictate the appropriate terms of such a settlement.  

 

The only rights that an employer has under the statutory scheme established by § 31-293 are the right to impose a lien on any 

judgment or settlement, up to the amount of its workers' compensation liability, and the right to bring an independent cause of 
action against the tortfeasor through which the employer can recover workers' compensation payments that it has paid or has 

become obligated to pay as a result of the tortfeasor‟s negligence.  

 

I. PROCEDURE 
 

 1. Adequate Notice of Court Proceedings, Due Process 

 

New Hartford v. Connecticut Resources Recovery Authority, 291 Conn. 489 (2009) (May 19, 2009; McLachlan, 

J.; Trial Court – Eveleigh, J.). 

                                                        
58 General Statutes § 34-134 provides:  “A member or manager of a limited liability 

company is not a proper party to a proceeding by or against a limited liability company 
solely by reason of being a member or manager of the limited liability company, except 

where the object of the proceeding is to enforce a member's or manager's right against or 

liability to the limited liability company or as otherwise provided in an operating 

agreement.” 
59 See Appendix at A-1. 



 

Rule:   

Although this case involves a motion for contempt, the general principles recited herein regarding adequate opportunity to 

prepare for a court hearing are more broadly applicable.  In New Hartford v. Connecticut Resources Recovery Authority, the 

defendant was given less than one day to consider a motion for contempt, which consisted of four pages of allegations and four 

exhibits totalling more than a dozen pages.  Further, when the defendant received the motion, his attorney was in the midst of 
preparing for a previously scheduled hearing for the next day.  The following day, at the hearing on the motion for contempt 

and the previously scheduled matter, the defense attorney stated that he was not prepared to argue the motion for contempt.   

 

The Supreme Court stated that, “[i]t is fundamental in proper judicial administration that no matter shall be decided unless the 

parties have fair notice that it will be presented in sufficient time to prepare themselves upon the issue….It is clear that the 

defendant's attorney was not afforded sufficient time to investigate, much less to prepare, a defense.  It is unclear whether a 

different result would have been reached had the defendant's attorney been given time to prepare a defense to the motion for 

contempt, but a denial of due process of law cannot be justified by that uncertainty.”  (Internal quotation marks omitted.)  

 

2. Bill Discovery 

 

Kelly v. Albertsen, 114 Conn. App. 600 (2009) (May 26, 2009; DiPentima, J.; Trial Court – Stengel, J., and 

Elgo, J.). 

  

Rule:   

In Kelly v. Albertsen the plaintiff alleged that the defendant, a state employee, was liable for his negligence and for committing 

a battery on the plaintiff.  The defendant filed a motion to dismiss the plaintiff‟s complaint for lack of subject matter 

jurisdiction.  The defendant argued that, as a state employee, he was immune from suit because the plaintiff did not allege 

willful, wanton, reckless or malicious conduct.  The plaintiff responded by arguing that limited discovery was necessary to 

determine if the defendant was acting outside the scope of his employment.  The trial court denied the plaintiff‟s request.  The 

Appellate Court upheld the ruling of the trial court: 

We know of no authority, however, that requires a court to allow a plaintiff to conduct discovery to meet the burden of 

alleging facts that clearly demonstrate that the court has subject matter jurisdiction prior to the court's ruling on a 
motion to dismiss challenging jurisdiction. Indeed, our policy that all other action in a case "comes to a halt" once the 

issue of subject matter jurisdiction has been raised counsels against the allowance of discovery prior to the court's 

determination of the jurisdictional issue. 

 

Reasoning: 

As with sovereign immunity, General Statutes § 4-165 provides state officers and employees with qualified immunity.  

Subsection (a) of the statute provides in relevant part that "[n]o state officer or employee shall be personally liable for damage 

or injury, not wanton, reckless or malicious, caused in the discharge of his or her duties or within the scope of his or her 

employment."  When a motion to dismiss raises the issue of statutory immunity under § 4-165, the court must examine the 

pleadings to decide if the plaintiff has alleged sufficient facts with respect to personal immunity under § 4-165, to support a 

conclusion that the defendant was acting outside the scope of his employment or willfully or maliciously.  

In arriving at its conclusion, the Appellate Court rejected the plaintiff‟s argument that the allegations of his complaint 
contained a factual dispute that necessitated an evidentiary hearing. 

 

Practice Note: 
1. The Appellate Court suggested in a footnote that a plaintiff avail himself of a bill of discovery should he need to 

discover facts relevant to his jurisdictional burden. 

 

3. Class Action 

 

  a. CUTPA 

 

 See Substantive Law, CUTPA, Class Action, § J.10.b. 
 

4. Complaint 

 

  a. Alternative Theories 

 



Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
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Rule:   

Under our pleading practice, a plaintiff is permitted to advance alternative and even inconsistent theories of liability against 

one or more defendants in a single complaint. 
 

Practice Note: 

1. I had a discussion with Wes Horton regarding whether a defendant should be 

allowed to advance alternative and inconsistent defenses and he was of the 

opinion that, prior to the time of trial, a defendant may do so.  However, at 

the time of trial, a defendant must elect which defense to pursue and can no 
longer advance alternative or inconsistent defenses.  See Connecticut 

Superior Court Civil Rules, 2008 Ed., Horton & Knox, § 10-51, pp. 534-35. 
 

  b. Pleading a Statutory Claim 

 

   i. Governmental Immunity 

 

Grady v. Somers, 294 Conn. 324 (2009) (December 22, 2009; Norcott, J.; Trial Court – Sferrazza, J.). 

 

Rule:   

Although a plaintiff should plead a statute pursuant to Practice Book § 10-3 (a) in a complaint that abrogates governmental 

immunity, failing to do so will not necessarily bar recovery as long as the defendant is sufficiently apprised of the applicable 

statute during the course of the proceedings. 

 

  c. Purpose 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

  
Rule:   

The purpose of the complaint is to limit the issues to be decided at the trial of a case and is calculated to prevent surprise.  A 

complaint should fairly put the defendant on notice of the claims against him.  Thus, a plaintiff during trial cannot vary the 

factual aspect of his case in such a way that it alters the basic nature of the cause of action alleged in his complaint.  In other 

words, a plaintiff may not allege one cause of action and recover upon another. 

 

4. Counterclaim 

 

 a. Joinder 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

Practice Book § 10-10 provides that “[i]n any action for legal or equitable relief, any defendant may file counterclaims against 

any plaintiff…provided that each such counterclaim…arises out of the transaction or one of the transactions which is the 

subject of the plaintiff's complaint….”  This section is a common-sense rule designed to permit the joinder of closely related 

claims where such joinder is in the best interests of judicial economy.  The transaction test is one of practicality, and the trial 

court's determination as to whether that test has been met ought not be disturbed except for an abuse of discretion. 

 

                                                        
60 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



The relevant considerations in determining whether the “transaction test” has been met include whether the same issues of fact 

and law are presented by the complaint and the counterclaim and whether separate trials on each of the respective claims would 

involve a substantial duplication of effort by the parties and the courts. 

 

5. Declaratory Judgment 

 
a. Generally 

 

Costantino v. Skolnick, 294 Conn. 719 (2010) (February 16, 2010; Majority – Katz, J., Rogers, C. J., Norcott, J., 

Vertefeuille, J., Zarella, J., and McLachlan, J., Dissenting – Palmer, J.; Trial Court – Karazin, J. and Downey, 

J.T.R.). 

 

Rule: 

See Costantino v. Skolnick at p. 9. 

 

b. Failure to Give Notice 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

The failure to notify interested persons in a declaratory judgment action does not implicate the court‟s subject matter 

jurisdiction.  No declaratory judgment action shall be defeated by the nonjoinder of parties or the failure to give notice to 

interested persons.  The exclusive remedy for nonjoinder or failure to give notice to interested persons is by motion to strike. 

 

c. Nonjoinder 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

The failure to notify interested persons in a declaratory judgment action does not implicate the court‟s subject matter 

jurisdiction.  No declaratory judgment action shall be defeated by the nonjoinder of parties or the failure to give notice to 

interested persons.  The exclusive remedy for nonjoinder or failure to give notice to interested persons is by motion to strike. 

 

d. Ripeness 

 

Hamilton v. United States Services Automobile Assn., 115 Conn. App. 774, cert. denied, 293 Conn. 924 (2009) 

(July 21, 2009; Lavine, J.; Trial Court – Shaban, J.). 

 

Rule:   
The trial court properly granted the defendant‟s motion to dismiss this declaratory judgment action based on the fact that the 

plaintiff‟s claim was not ripe for adjudication.  Here, the plaintiff, conservator of the estate of the victim, F, sought a 

declaratory judgment that the defendant was required to indemnify its insured, John Thorson, in a civil action filed against him 

by the plaintiff on F‟s behalf alleging Thorson‟s professional negligence and negligent infliction of emotional distress on F 

(Thorson action).  The plaintiff‟s reason for seeking such declaratory judgment was to avoid putting F through the rigors of 

litigation if there were no hope of obtaining a meaningful recovery due to lack of insurance coverage.  The litigation in the 

Thorson action was stayed pending resolution of the appeal herein. 

 

The plaintiff‟s claim was not ripe for adjudication since, until the evidence that the plaintiff would present in her effort to prove 

the allegations in the Thorson action and the jury‟s verdict therein are known, it is not possible to determine whether the 

defendant is obligated to indemnify Thorson.  The action, therefore, seeks the answer to a hypothetical question, which is not 
the purpose of a declaratory judgment action.  To render a declaratory judgment at this time would be to render an improper 

advisory opinion.  

 

Reasoning: 

Our Supreme Court has stated that a declaratory judgment action commenced under General Statutes § 52-29 provides a 

valuable tool by which litigants may resolve uncertainty of legal obligations.  The declaratory judgment procedure has the 

distinct advantage of affording to the court in granting any relief consequential to its determination of rights the opportunity of 

tailoring that relief to the particular circumstances.  A declaratory judgment action is not, however, a procedural panacea for 



use on all occasions, but, rather, is limited to solving justiciable controversies.61  Invoking § 52-29 does not create jurisdiction 

where it would not otherwise exist.  While the declaratory judgment procedure may not be utilized merely to secure advice on 

the law or to establish abstract principles of law or to secure the construction of a statute if the effect of that construction will 

not affect a plaintiff's personal rights, it may be employed in a justiciable controversy where the interests are adverse, where 

there is an actual bona fide and substantial question or issue in dispute or substantial uncertainty of legal relations which 

requires settlement, and where all persons having an interest in the subject matter of the complaint are parties to the action or 
have reasonable notice thereof. 

 

 6. Judgment 

 

Wells Fargo Bank, N.A., Trustee v. Spring Time #1, LLC, 51 Conn. Sup. 183 (2008) (November 14, 2008; Trial 

Court – Satter, J.T.R.). 

 

Rule:   

Our courts do not enter a generic judgment in a multiple count complaint.  They enter judgment on each specific count. 

 

7. Matter in Avoidance 

 
  a. Continuing Course of Conduct Doctrine  

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:  

The continuing course of conduct doctrine is a matter that must be pleaded in avoidance of a statute of limitations special 

defense.62 

 

b. General Statutes § 52-592, Accidental Failure of Suit; Allowance of New Action 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:   

General Statutes § 52-592, the accidental failure of suit statute, is considered to be a matter to be pleaded in avoidance to a 

statute of limitations special defense. 

 

8. Motion for Clarification 

 

a. Generally 

 

Mickey v. Mickey, 292 Conn. App. 597 (2009) (July 21, 2009; Majority – Zarella, J., Rogers, C. J., and Schaller, 

J.; Concurring and Dissenting – Norcott and Katz, Js. Trial Court – Dyer, J.). 

 

Rule: 

Under Practice Book § 17-4, a civil judgment may be opened or set aside when a motion seeking to do so is filed within four 

months from the date of its rendition.  Absent waiver, consent or other submission to jurisdiction, however, a court is without 

jurisdiction to modify or correct a judgment, in other than clerical respects, after the expiration of that four month period.  After 

the expiration of the four month period provided by Practice Book § 17-4, a judgment may not be vacated on the sole ground 

that it is erroneous in matter of law, except by a court exercising appellate or revisory jurisdiction, unless such action is 

authorized by statute or unless the error is one going to the jurisdiction of the court rendering the judgment.  

 

Even beyond the four month time frame set forth in Practice Book § 17-4, however, courts have continuing jurisdiction to 

                                                        
61 Our Supreme Court “has not defined expressly the precise relationship between ripeness 
and justiciability, [but] it is well settled in the federal courts that ripeness is one of several 

justiciability doctrines, including standing and mootness.” 
62

 Connecticut Practice Book § 10-57 provides:  “Matter in avoidance of affirmative allegations in an answer or 

counterclaim shall be specially pleaded in the reply.  Such a reply may contain two or more distinct avoidances of 
the same defense or counterclaim, but they must be separately stated.” 



fashion a remedy appropriate to the vindication of a prior judgment pursuant to their inherent powers.  When an ambiguity in 

the language of a prior judgment has arisen as a result of postjudgment events, therefore, a trial court may, at any time, exercise 

its continuing jurisdiction to effectuate its prior judgment by interpreting the ambiguous judgment and entering orders to 

effectuate the judgment as interpreted.  In cases in which execution of the original judgment occurs over a period of years, a 

motion for clarification is an appropriate procedural vehicle to ensure that the original judgment is properly effectuated.  

Motions for clarification may not, however, be used to modify or to alter the substantive terms of a prior judgment; and courts 
look to the substance of the relief sought by the motion rather than the form to determine whether a motion is properly 

characterized as one seeking a clarification or a modification.  

 

Practice Note: 

1. “[M]otions for interpretation or clarification, although not specifically described in the rules of practice, are 

commonly considered by trial courts and are procedurally proper….There is no time restriction imposed on the filing 

of a motion for clarification."  

 

b. Clarification v. Modification 

 

Mickey v. Mickey, 292 Conn. App. 597 (2009) (July 21, 2009; Majority – Zarella, J., Rogers, C. J., and Schaller, 

J.; Concurring and Dissenting – Norcott and Katz, Js. Trial Court – Dyer, J.). 

 

Rule: 

Under Practice Book § 17-4, a civil judgment may be opened or set aside when a motion seeking to do so is filed within four 

months from the date of its rendition.  Absent waiver, consent or other submission to jurisdiction, however, a court is without 

jurisdiction to modify or correct a judgment, in other than clerical respects, after the expiration of that four month period.  After 

the expiration of the four month period provided by Practice Book § 17-4, a judgment may not be vacated on the sole ground 

that it is erroneous in matter of law, except by a court exercising appellate or revisory jurisdiction, unless such action is 

authorized by statute or unless the error is one going to the jurisdiction of the court rendering the judgment.  

 

Even beyond the four month time frame set forth in Practice Book § 17-4, however, courts have continuing jurisdiction to 

fashion a remedy appropriate to the vindication of a prior judgment pursuant to their inherent powers.  When an ambiguity in 
the language of a prior judgment has arisen as a result of postjudgment events, therefore, a trial court may, at any time, exercise 

its continuing jurisdiction to effectuate its prior judgment by interpreting the ambiguous judgment and entering orders to 

effectuate the judgment as interpreted.  In cases in which execution of the original judgment occurs over a period of years, a 

motion for clarification is an appropriate procedural vehicle to ensure that the original judgment is properly effectuated.  

Motions for clarification may not, however, be used to modify or to alter the substantive terms of a prior judgment; and courts 

look to the substance of the relief sought by the motion rather than the form to determine whether a motion is properly 

characterized as one seeking a clarification or a modification.  

 

Practice Note: 

1. “[M]otions for interpretation or clarification, although not specifically described in the rules of practice, are 

commonly considered by trial courts and are procedurally proper….There is no time restriction imposed on the filing 

of a motion for clarification."  

 

 9. Motion for Continuance 

 

State v. Nelson, 118 Conn. App. 831, cert. denied, 295 Conn. 911 (2010) (January 19, 2010; Harper, J.; Trial 

Court – D’Addabbo, J.). 

 

Rule:   

The Appellate Court held that the trial court did not abuse its discretion in denying the pro se defendant a “lengthy” two month 

continuance of his case for trial. 

 

Reasoning: 
"We have articulated a number of factors that appropriately may enter into an appellate court's review of a trial court's 

exercise of its discretion in denying a motion for a continuance.  Although resistant to precise cataloguing, such factors revolve 

around the circumstances before the trial court at the time it rendered its decision, including:  the timeliness of the request for 

continuance; the likely length of the delay; the age and complexity of the case; the granting of other continuances in the past; 

the impact of delay on the litigants, witnesses, opposing counsel and the court; the perceived legitimacy of the reasons 

proffered in support of the request; and, the defendant's personal responsibility for the timing of the request….” 

In State v. Nelson, the Appellate Court found that the trial court did not deny the defendant‟s request for a continuance 

arbitrarily, but carefully sought the reasons for the request and concluded that a two month delay was unnecessary. The factors 



that the court took into consideration were the following:  1) the request for continuance was made on the day that the 

defendant‟s trial was scheduled to commence; 2) the requested continuance of two months was “lengthy;” 3) the events in 

question occurred two years earlier; 4) this was the second trial involving those events; 5) it was “common sense” that the 

state‟s interests would have been detrimentally affected by the delay, e.g. it had scheduled witnesses to appear at trial and the 

court itself was prepared to begin the trial, 6) the cause and timing of the request were entirely the responsibility of the 

defendant. 
Further, the trial court did not perceive a “legitimate reason” for the continuance.  The defendant did not articulate any 

specific reason for the continuance, only a general claim that he needed “to prepare for trial” and “to review pertinent 

materials.”  Finally, the court gave the defendant a one month continuance anyway and did not preclude him from requesting 

more time at a later date, should the defendant feel that was necessary.  The defendant made no such request. 

 

Practice Note: 

1. Be as specific as possible regarding the reasons a continuance is necessary in your motion. 

 

West Haven Lumber Co. v. Sentry Construction Corp., 117 Conn. App. 465, cert. denied, 294 Conn. 919 (2009) 

(October 6, 2009; Majority – Hennessy, J., and Flynn, C. J., Concurring – Lavine, J.; Trial Court – DeMayo, 

J.T.R.). 

 
Rule:   

It was not an abuse of the court's discretion to deny the defendant's motion for a continuance to depose the plaintiff‟s corporate 

representative.  The court reasoned that the collection of an open account was a simple matter, not a complex undertaking.  

Accordingly, the court did not think it was necessary for the case to consume any more time than it already had to arrive at a 

disposition.   

 

The court determined on the basis of the evidence presented that the defendant was not disadvantaged in light of the lack of 

formal discovery.  The court further stated that “counsel from both sides contributed to the deposition's delay.  Neither party in 

fact moved to depose the other for more than one year after the complaint was filed….[T]he defendant's counsel had failed to 

perform his trial preparation in a timely fashion….Last, because the defendant claims on appeal particular prejudice from an 

exhibit introduced at trial that did not exist at the proposed deposition date, a presumption exists, especially given the 
previously mentioned findings of delay by the court, that the defendant's motion for a continuance lacks legitimacy.  As a 

result, the defendant did not meet its burden of proof in showing that the court's denial of its motion for a continuance was an 

unreasonable or arbitrary decision.” 

 

Reasoning: 

The trial court has a responsibility to avoid unnecessary interruptions, to maintain the orderly procedure of the court 

docket, and to prevent any interference with the fair administration of justice.  Matters involving judicial economy, docket 

management and control of courtroom proceedings are particularly within the province of a trial court.  Accordingly, a trial 

court holds broad discretion in granting or denying a motion for a continuance.  Appellate review of a trial court's denial of a 

motion for a continuance is governed by an abuse of discretion standard that, although not unreviewable, affords the trial court 

broad discretion in matters of continuances. 

A reviewing court is bound by the principle that every reasonable presumption in favor of the proper exercise of the 
trial court's discretion will be made.  To prove an abuse of discretion, an appellant bears the burden of showing that the trial 

court's denial of a request for a continuance was unreasonable or arbitrary.  There are no mechanical tests for deciding when a 

denial of a continuance is so arbitrary as to violate due process.  The answer must be found in the circumstances present in 

every case, particularly in the reasons presented to the trial judge at the time the request is denied.  Our appellate courts are 

especially hesitant to find an abuse of discretion where the court has denied a motion for continuance made on the day of the 

trial. 

Although no single continuance test exists, our Supreme Court has catalogued a non-exhaustive list of relevant factors that 

courts frequently consider when determining whether to grant a motion for a continuance.  Courts have considered matters 

such as:  1) the timeliness of the request for continuance; 2) the likely length of the delay; 3) the age and complexity of the 

case; 4) the granting of other continuances in the past; 5) the impact of delay on the litigants, witnesses, opposing counsel and 

the court; 6) the perceived legitimacy of the reasons proffered in support of the request; and, 7) the moving party‟s personal 
responsibility for the timing of the request.  Although the court need not consider all of these factors in every case, and may 

consider factors not previously enumerated, the previously mentioned list of factors provides a useful framework in which to 

consider the court's exercise of its discretion. 

 

10. Motion for Disqualification  

 

a. Bias 

 



Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule: 

Adverse rulings do not themselves constitute evidence of bias.  Obviously, if a ruling against a party could be used as an 

indicia of bias, at least half of the time, every court would be guilty of being biased against one of two parties.  Moreover, the 
fact that a trial court rules adversely to a litigant, even if some of these rulings were determined on appeal to have been 

erroneous, still does not demonstrate personal bias. 

 

b. Waiver  

 

Burns v. Quinnipiac University, 120 Conn. App. 311 (2010) (April 6, 2010; Alvord, J.; Trial Court – Hadden, 

J.T.R.). 

 

Rule:   

Claims alleging judicial bias should be raised at trial by a motion for disqualification or the claim will be deemed to be waived. 

 

11. Motion for Mistrial 
 

a. Factually Inconsistent Verdict 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule:   

The standard by which an appellate court reviews a trial court's ruling on a motion for a mistrial is abuse of discretion.  In 

determining whether there has been an abuse of discretion, every reasonable presumption should be given in favor of the 

correctness of the court's ruling.  Reversal is required only where an abuse of discretion is manifest or where injustice appears 

to have been done.  It is within the trial court's discretion to determine whether the opportunity for a fair trial is sufficiently 
remote that a mistrial should be granted.  A factually inconsistent verdict may be indicative of negotiation or compromise 

among the members of the jury and will not be overturned on appeal.  

 

12. Motion for New Trial 

 

a. Discovery Misconduct; Standard of Proof 

 

Duart v. Department of Correction, 116 Conn. App. 758, cert. granted, 293 Conn. 937 (2009) (September 1, 

2009; Schaller, J.; Trial Court – Quinn, J.).
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Rule:   

The Appellate Court held that the rule of Varley v. Varley, 180 Conn. 1 (1980), which requires a movant to demonstrate that 
the results at trial would have been different, applies to posttrial motions alleging knowing and deliberate discovery 

misconduct.  In Varley v. Varley, the Supreme Court imposed four requirements on those seeking relief from a judgment 

secured by fraud, as opposed to misconduct. 

 

b. Instructional Error 

 

Sequenzia v. Guerrieri Masonry, Inc., SC 18364, Judicial District of Hartford. 

 

Rule:   

In this case pending before the Supreme Court, the issue presented is whether the defendant is entitled to a new trial based 

upon the trial court having charged on an allegation of negligence for which there was no support in the evidence.   
 

13. Motion for Nonsuit 

                                                        
63 The plaintiff‟s petition for certification granted, limited to the following issue:  “Whether 

the rule of Varley v. Varley, 180 Conn. 1, 428 A.2d 317 (1980), which requires a movant to 

demonstrate that that the results at trial would have been different, applies to posttrial 
motions alleging knowing and deliberate discovery misconduct?” 



 

West Haven Lumber Co. v. Sentry Construction Corp., 117 Conn. App. 465, cert. denied, 294 Conn. 919 (2009) 

(October 6, 2009; Majority – Hennessy, J., and Flynn, C. J., Concurring – Lavine, J.; Trial Court – DeMayo, 

J.T.R.). 

  

Rule:   
The trial court did not abuse its discretion when it refused to enter a judgment of nonsuit against the plaintiff.  Under the 

circumstances of this case, the trial court appropriately denied sanctions against the plaintiff.  The court reasonably could have 

concluded that plaintiff‟s counsel was unable to attend a court-ordered deposition, which was to be scheduled at a “mutually 

convenient time” prior to trial.  Provided the time constraints between the originally scheduled deposition and the start of trial, 

the plaintiff's counsel convincingly explained that she was unable to schedule a deposition.  There was no evidence that 

plaintiff‟s counsel willfully disregarded the order of the court or avoided the deposition out of bad faith.  Furthermore, the 

defendant did not persuade the court that it suffered prejudice due to the lack of the deposition.  Thus, granting the defendant's 

nonsuit request would have been disproportionate to the violation of the discovery order.  

 

Reasoning: 

A nonsuit is the name of a judgment rendered against a party in a legal proceeding upon his inability to maintain his 

cause in court, or when he is in default in prosecuting his suit or in complying with orders of the court.  The nonsuit forecloses 
the plaintiff from further prosecution of the action. 

Practice Book § 13-14 provides sanctions for failure of a party to appear and to testify at a deposition duly noticed, 

which the court may order upon motion as the "ends of justice require."  These orders may vary in severity from entry of a 

nonsuit or default or judgment of dismissal to an award of costs of the motion, including a reasonable attorney's fee.  Decisions 

on the entry of such sanctions rest within the sound discretion of the trial court.   

The factors to be considered by the court include:  1) whether the noncompliance was caused by inability, rather than 

wilfulness, bad faith or other fault; 2) whether and to what extent noncompliance caused prejudice to the other party, including 

the importance of the information sought to the party's case; and, 3) which sanction would, under the circumstances of the case, 

be an appropriate judicial response to the noncomplying party's conduct. 

Discretion imports something more than leeway in decision-making.  It means a legal discretion, to be exercised in conformity 

with the spirit of the law and in a manner to subserve and not to impede or defeat the ends of substantial justice.  In addition, 
the court's discretion should be exercised mindful of the policy preference to bring about a trial on the merits of a dispute 

whenever possible and to secure for the litigant his day in court.  Therefore, although dismissal of an action is not an abuse of 

discretion where a party shows a deliberate, contumacious or unwarranted disregard for the court's authority, the court should 

be reluctant to employ the sanction of dismissal except as a last resort.  The sanction of dismissal should be imposed where it 

would be the only reasonable remedy available to vindicate the legitimate interests of the other party and the court.  (Note that 

the standard for sanctions in Tuccio v. Garamella, 114 Conn. App. 205 (2009), as adopted from Millbrook Owners Association, 

Inc. v. Hamilton Standard, 257 Conn. 1, 16-17 (2001), applies equally to nonsuits and dismissals.) 

 

a. For Failure to Comply with Discovery Request 

 

Tuccio v. Garamella, 114 Conn. App. 205 (2009) (May 5, 2009; Stoughton, J.; Trial Court – Shaban, J.). 

 
Rule:   

The trial court abused its discretion when it entered a judgment of nonsuit for the plaintiff‟s failure to comply with the 

defendant‟s discovery requests. 

 

Facts: 

1. The plaintiff began this legal malpractice action against the defendant in August, 2006. 

2. On February 23, 2007, the defendant filed interrogatories and requests for production on the plaintiff. 

3. The plaintiff moved to extend the time in which to respond to April 23, 2007; this request was granted by the court. 

4. Shortly before the April 23, 2007, deadline, the plaintiff moved for another extension until May 23, 2007; the 

defendant objected to this request. 

5. On June 13, 2007, the defendant filed a motion for nonsuit because the plaintiff still had not responded to the 
defendant‟s discovery requests.  In the alternative, the defendant moved for an order that responses to his discovery 

requests be provided within seven days of the court‟s order. 

6. The court held a hearing on July 30, 2007, at which it granted the defendant‟s motion for a nonsuit and entered 

judgment accordingly.  

7. The plaintiff responded to the interrogatories and requests for production on August 13, 2007, and two days later 

moved to set aside the judgment of nonsuit. 

8. The court denied the motion to set aside. 

 

https://www.lexis.com/research/buttonTFLink?_m=1fb12de32e38cc2119f0b25ac9423253&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b117%20Conn.%20App.%20465%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=9&_butInline=1&_butinfo=CONN.%20PRACTICE%20BOOK%2013-14&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtb-zSkAz&_md5=149578627744a8cdc5c51e265b3fbebf


Reasoning: 

Practice Book § 13-14 provides sanctions for failure to answer interrogatories, which the court may order upon motion 

as the ends of justice require.  Decisions on the entry of such sanctions rest within the sound discretion of the trial court.  The 

factors to be considered by the court include:  1) whether the noncompliance was caused by inability, rather than wilfulness, 

bad faith or other fault; 2) whether and to what extent noncompliance caused prejudice to the other party, including the 

importance of the information sought to the party's case; and, 3) which sanction would, under the circumstances of the case, be 
an appropriate judicial response to the noncomplying party's conduct. 

In Tuccio v. Garamella, there was an insufficient record to determine whether plaintiff‟s counsel was unable to 

respond to the interrogatories before he did, or that his failure was it wilful or in bad faith.  Further, there was no evidence of 

prejudice to the defendant due to the plaintiff‟s tardy response.  Therefore, the Appellate Court reviewed whether the trial court 

abused its discretion in rendering a judgment of nonsuit as a sanction for the plaintiff‟s noncompliance 

Discretion imports something more than leeway in decision-making.  It means a legal discretion, to be exercised in 

conformity with the spirit of the law and in a manner to subserve and not to impede or defeat the ends of substantial justice.  In 

addition, the court's discretion should be exercised mindful of the policy preference to bring about a trial on the merits of a 

dispute whenever possible and to secure for the litigant his day in court.  The design of the rules of practice is both to facilitate 

business and to advance justice; they will be interpreted liberally in any case where it shall be manifest that a strict adherence 

to them will work surprise or injustice.  Rules are a means to justice, and not an end in themselves.  Our practice does not favor 

the termination of proceedings without a determination of the merits of the controversy where that can be brought about with 
due regard to necessary rules of procedure.  Therefore, although the nonsuit and/or dismissal of an action is not an abuse of 

discretion where a party shows a deliberate, contumacious or unwarranted disregard for the court's authority, the court should 

be reluctant to employ the sanctions of nonsuit or dismissal except as a last resort.  Further, he sanctions of nonsuit or dismissal 

should be imposed where they would be the only reasonable remedies available to vindicate the legitimate interests of the other 

party and the court. 

Although the Appellate Court found that there was an unexplained delay and lack of diligence on the part of the 

plaintiff in responding to the discovery requests, the court nevertheless concluded that the ultimate sanction of nonsuit was 

disproportionate to the violation of the discovery requests and, therefore, an abuse of the trial court‟s discretion. 

 

14. Motion for Summary Judgment 

 
a. Burden of Proof/Standard of Review 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
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Rule:   

“„Practice Book § 384 [now § 17-49] provides that summary judgment shall be rendered forthwith if the pleadings, affidavits 

and any other proof submitted show that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law….In deciding a motion for summary judgment, the trial court must view the evidence in the light 

most favorable to the nonmoving party….The party seeking summary judgment has the burden of showing the absence of any 

genuine issue [of] material facts which, under applicable principles of substantive law, entitle him to a judgment as a matter of 

law...and the party opposing such a motion must provide an evidentiary foundation to demonstrate the existence of a genuine 
issue of material fact.‟  (Internal quotation marks omitted.)  Bednarz v. Eye Physicians of Central Connecticut, P.C., 287 Conn. 

158, 168-69, 947 A.2d 291 (2008).  „[I]ssue-finding, rather than issue-determination, is the key to the procedure….[T]he trial 

court does not sit as the trier of fact when ruling on a motion for summary judgment….[Its] function is not to decide issues of 

material fact, but rather to determine whether any such issues exist.‟  (Internal quotation marks omitted.)  Curley v. Kaiser, 112 

Conn. App. 213, 220, 962 A.2d 167 (2009).  Our review of the decision to grant a motion for summary judgment is plenary.  

Mazurek v. Great American Ins. Co., 284 Conn. 16, 27, 930 A.2d 682 (2007).  We therefore must decide whether the court's 

conclusions were legally and logically correct and find support in the record.  Curley v. Kaiser, supra, 220.” 

 

Once the defendant meets his burden in establishing his entitlement to summary judgment, the burden shifts to the plaintiff to 

show that a genuine issue of fact exists justifying a trial.  “„It is not enough that one opposing a motion for a summary 

judgment claims that there is a genuine issue of material fact; some evidence showing the existence of such an issue must be 
presented in the counter affidavit….Further, [i]t is not enough…merely to assert the existence of such a disputed 

issue…[instead] the genuine issue aspect requires the party to bring forward before trial evidentiary facts, or substantial 

                                                        
64 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 

https://www.lexis.com/research/buttonTFLink?_m=4af2bebc58c3a157110dff691b2b65f8&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%2028%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=120&_butInline=1&_butinfo=CONN.%20PRACTICE%20BOOK%2017-49&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAA&_md5=5478e359885cadb6557a6eca453f8a9d


evidence outside of the pleadings, from which the material facts alleged in the pleadings can warrantably be inferred….Mere 

statements of legal conclusions or that an issue of fact does exist are not sufficient to raise the issue.‟” 

 

b. Genuine Issue 

 

DeCorso v. Calderaro, 118 Conn. App. 617 (2009), cert. denied, 295 Conn. 919 (2010) (December 29, 2009; 

Lavine, J.; Trial Court – Roche, J.). 

 

Rule:   

A genuine issue has been variously described as triable, substantial or real issue of fact and has been defined as one which can 

be maintained by substantial evidence.  Hence, the genuine issue aspect of summary judgment procedure requires the parties to 

bring forward before trial evidentiary facts, or substantial evidence outside the pleadings, from which the material facts alleged 

in the pleadings can warrantably be inferred.  A material fact has been defined adequately and simply as a fact which will make 

a difference in the result of the case.  The applicable rule regarding the material facts to be considered on a motion for 

summary judgment is that the facts at issue are those alleged in the pleadings.  

 

c. Governmental Immunity Defense 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   

Although the determination of whether official acts or omissions are ministerial or discretionary is normally a question of fact 

for the factfinder, there are cases where it is apparent from the complaint that the determination of whether an act or omission 

is discretionary in nature and, thus, whether governmental immunity may be successfully invoked pursuant to General Statutes 

§ 52-557n (a) (2) (B) turns on the character of the act or omission complained of in the complaint.  Accordingly, where it is 

apparent from the complaint that the defendant‟s allegedly negligent acts or omissions necessarily involved the exercise of 

judgment, and thus, necessarily were discretionary in nature, summary judgment is proper. 

 

d. Material Fact 
 

DeCorso v. Calderaro, 118 Conn. App. 617 (2009), cert. denied, 295 Conn. 919 (2010) (December 29, 2009; 

Lavine, J.; Trial Court – Roche, J.). 

 

Rule:   

A genuine issue has been variously described as triable, substantial or real issue of fact and has been defined as one which can 

be maintained by substantial evidence.  Hence, the genuine issue aspect of summary judgment procedure requires the parties to 

bring forward before trial evidentiary facts, or substantial evidence outside the pleadings, from which the material facts alleged 

in the pleadings can warrantably be inferred.  A material fact has been defined adequately and simply as a fact which will make 

a difference in the result of the case.  The applicable rule regarding the material facts to be considered on a motion for 

summary judgment is that the facts at issue are those alleged in the pleadings.  

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

The facts at issue in the context of summary judgment are those alleged in the pleadings.  The purpose of the complaint is to 

limit the issues to be decided at the trial of a case and is calculated to prevent surprise.  A material fact is a fact which will 

make a difference in the result of the case.  Issue-finding, rather than issue-determination, is the key to the procedure.  The trial 

court does not sit as the trier of fact when ruling on a motion for summary judgment.  Its function is not to decide issues of 

material fact, but rather to determine whether any such issues exist. 

 

e. Qualified Immunity 
 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

When a motion for summary judgment is based on assertion of qualified immunity to an action brought under 42 U.S.C. § 

1983, the first issue is whether a clearly established right is at stake.  If it is, the court must then address whether the conduct 

was objectively reasonable.  If not, the motion must be denied.  A necessary concomitant to the determination of whether the 

constitutional right asserted by a plaintiff was “clearly established” at the time the defendant acted, is the determination of 



whether the plaintiff has asserted a violation of a constitutional right at all.  Courts considering a claim of qualified immunity 

may exercise their sound discretion in deciding which of the two prongs of the qualified immunity analysis should be 

addressed first in light of the circumstances in the particular case at hand. 

 

f. Treated as a Motion to Strike 

 

American Progressive Life & Health Ins. Co. of New York v. Better Benefits, LLC, 292 Conn. 111 (2009) (June 

9, 2009; Katz, J.; Trial Court – Munro, J.).
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Rule:  Clarification of Prior Case Law 

 

The trial court should have treated the motion for summary judgment as a motion to strike, under which the plaintiff would 

have been afforded the opportunity to replead upon the granting of the motion.  The Appellate Court clarified the rule 

enunciated in Larobina v. McDonald, 274 Conn. 394 (2005) by stating that the rule set forth therein does not bar a litigant from 

pursuing arguments in the alternative.  In other words, a party does not waive its right to replead by arguing that the pleading is 

legally sufficient, but offering, if the court were to conclude otherwise, to amend the pleading.  

 

Reasoning: 
Under our rules of practice, the filing of a responsive pleading waives the right to file a motion to strike.  Thus, by 

filing an answer to a complaint, a defendant waives his right to test the legal sufficiency of that pleading by way of a motion to 

strike.  However, in Larobina the court stated that the use of a motion for summary judgment to challenge the legal sufficiency 

of a complaint is appropriate when the complaint fails to set forth a cause of action and the defendant can establish that the 

defect could not be cured by repleading.  A reviewing court will not reverse the trial court's ruling on a motion for summary 

judgment that was used to challenge the legal sufficiency of the complaint when it is clear that the motion was being used for 

that purpose and the nonmoving party, by failing to object to the procedure before the trial court, cannot demonstrate prejudice.   

The record in the present case reflects a situation not specifically addressed in Larobina, but is one that, consistent 

with the principles set forth therein, entitled the plaintiff to replead.  The rule that the court set forth in Larobina does not bar a 

litigant from pursuing arguments in the alternative.  In other words, a party does not waive its right to replead by arguing that 

the pleading is legally sufficient, but offering, if the court were to conclude otherwise, to amend the pleading.  
Before the trial court, the plaintiff offered to replead if the court were to deem his allegations to be legally insufficient.  

Therefore, the plaintiff‟s conduct did not indicate that he was waiving the right to replead if the legal issue was decided against 

him.  The defendant herein was made aware of the plaintiff‟s theories of liability.  Moreover, the defendant did not 

demonstrate, in accordance with Larobina, that, if the plaintiff had been permitted to replead, the legal deficiency underlying 

the plaintiff's motion for summary judgment would not have been cured.  

 

Practice Note: 

1. Note that the unresolved question noted by the court in n5, i.e. whether the standard of review of a trial court‟s 

determination of the relation back doctrine is de novo or abuse of discretion – has now been determined to be de novo.  

See Sherman v. Ronco, 294 Conn. 548 (2010).  

 

15. Motion in Limine 
 

a. Generally 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

The motion in limine has generally been used in Connecticut courts to invoke a trial judge's inherent discretionary powers to 

control proceedings, exclude evidence, and prevent occurrences that might unnecessarily prejudice the right of any party to a 

fair trial.   

 
16. Motion to Dismiss  

                                                        
65 Despite the fact that the legal issue presented in American Progressive Life & Health Ins. 

Co. of New York v. Better Benefits, LLC arose in the procedural context of the defendant‟s 

counterclaim and the plaintiff‟s motion for summary judgment thereon, the rule and 

reasoning will be stated herein as if the issue arose on defendant‟s motion for summary 
judgment on plaintiff‟s complaint.   



 

a. Allegations Govern, Not Defendant‟s Characterization of Them 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 
Rule:   

In determining a motion to dismiss, it is the allegations in the complaint that determine the facts, not the defendant's 

characterization of those allegations.  

 

b. Immunity 

 

i. Discovery 

 

Kelly v. Albertsen, 114 Conn. App. 600 (2009) (May 26, 2009; DiPentima, J.; Trial Court – Stengel, J., and 

Elgo, J.). 

 

Rule:   
In Kelly v. Albertsen the plaintiff alleged that the defendant, a state employee, was liable for his negligence and for committing 

a battery on the plaintiff.  The defendant filed a motion to dismiss the plaintiff‟s complaint for lack of subject matter 

jurisdiction.  The defendant argued that, as a state employee, he was immune from suit because the plaintiff did not allege 

willful, wanton, reckless or malicious conduct.  The plaintiff responded by arguing that limited discovery was necessary to 

determine if the defendant was acting outside the scope of his employment.  The trial court denied the plaintiff‟s request.  The 

Appellate Court upheld the ruling of the trial court: 

We know of no authority, however, that requires a court to allow a plaintiff to conduct discovery to meet the burden of 

alleging facts that clearly demonstrate that the court has subject matter jurisdiction prior to the court's ruling on a 

motion to dismiss challenging jurisdiction. Indeed, our policy that all other action in a case "comes to a halt" once the 

issue of subject matter jurisdiction has been raised counsels against the allowance of discovery prior to the court's 

determination of the jurisdictional issue. 
 

Reasoning: 

As with sovereign immunity, General Statutes § 4-165 provides state officers and employees with qualified immunity.  

Subsection (a) of the statute provides in relevant part that "[n]o state officer or employee shall be personally liable for damage 

or injury, not wanton, reckless or malicious, caused in the discharge of his or her duties or within the scope of his or her 

employment."  When a motion to dismiss raises the issue of statutory immunity under § 4-165, the court must examine the 

pleadings to decide if the plaintiff has alleged sufficient facts with respect to personal immunity under § 4-165, to support a 

conclusion that the defendant was acting outside the scope of his employment or willfully or maliciously.  

In arriving at its conclusion, the Appellate Court rejected the plaintiff‟s argument that the allegations of his complaint 

contained a factual dispute that necessitated an evidentiary hearing. 

 

Practice Note: 
1. The Appellate Court suggested in a footnote that a plaintiff avail himself of a bill of discovery should he need to 

discover facts relevant to his jurisdictional burden. 

 

c. Proper Procedure for Trial Court to Follow 

 

Conboy v. State, 292 Conn. 642 (2009) (July 21, 2009; Rogers, C. J.; Trial Court – Berger, J.). 

  

Rule:  New Procedural Rule 

 

In this case, the Supreme Court delineated the proper procedure for the trial court to employ in deciding a motion to dismiss for 

lack of subject matter jurisdiction when jurisdictional facts are disputed by the parties. 
 

Reasoning: 

“Trial courts addressing motions to dismiss for lack of subject matter jurisdiction pursuant to § 10-31 (a) (1) may 

encounter different situations, depending on the status of the record in the case….Lack of subject matter jurisdiction may be 

found in any one of three instances:  (1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in 

the record; or (3) the complaint supplemented by undisputed facts plus the court's resolution of disputed facts….Different rules 

and procedures will apply, depending on the state of the record at the time the motion is filed. 



“When a trial court decides a jurisdictional question raised by a pretrial motion to dismiss on the basis of the 

complaint alone, it must consider the allegations of the complaint in their most favorable light….In this regard, a court must 

take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, construing 

them in a manner most favorable to the pleader…. 

“In contrast, if the complaint is supplemented by undisputed facts established by affidavits submitted in support of the 

motion to dismiss;…other types of undisputed evidence;…and/or public records of which judicial notice may be taken;…the 
trial court, in determining the jurisdictional issue, may consider these supplementary undisputed facts and need not 

conclusively presume the validity of the allegations of the complaint….Rather, those allegations are tempered by the light shed 

on them by the [supplementary undisputed facts]….If affidavits and/or other evidence submitted in support of a defendant's 

motion to dismiss conclusively establish that jurisdiction is lacking, and the plaintiff fails to undermine this conclusion with 

counteraffidavits;…or other evidence, the trial court may dismiss the action without further proceedings….If, however, the 

defendant submits either no proof to rebut the plaintiff's jurisdictional allegations;…or only evidence that fails to call those 

allegations into question;…the plaintiff need not supply counteraffidavits or other evidence to support the complaint, but may 

rest on the jurisdictional allegations therein….  

“Finally, where a jurisdictional determination is dependent on the resolution of a critical factual dispute, it cannot be 

decided on a motion to dismiss in the absence of an evidentiary hearing to establish jurisdictional facts….Likewise, if the 

question of jurisdiction is intertwined with the merits of the case, a court cannot resolve the jurisdictional question without a 

hearing to evaluate those merits…..”  (Internal quotation marks omitted; citations omitted.) 
 

d. Standard of Review 

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  

Rule:  

The standard of review for a court's decision on a motion to dismiss is well settled.  A motion to dismiss tests, inter alia, 

whether, on the face of the record, the court is without jurisdiction.  When a court decides a jurisdictional question raised by a 

pretrial motion to dismiss, it must consider the allegations of the complaint in their most favorable light.  In this regard, a court 

must take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, 
construing them in a manner most favorable to the pleader.  The motion to dismiss admits all facts that are well pleaded, 

invokes the existing record and must be decided upon that alone. 

 

Tellar v. Abbott Laboratories, Inc., 114 Conn. App. 244 (2009) (May 5, 2009; Gruendel, J.; Trial Court – 

McWeeny, J.). 

 

Rule: 

When a court decides a question raised by a pretrial motion to dismiss, it must consider the allegations of the complaint in their 

most favorable light.  In this regard, a court must take the facts to be those alleged in the complaint, including those facts 

necessarily implied from the allegations, construing them in a manner most favorable to the pleader.  Further, in addition to 

admitting all facts well pleaded, the motion to dismiss invokes any record that accompanies the motion, including supporting 

affidavits that contain undisputed facts. 
 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

 

Rule:   

A motion to dismiss properly attacks the jurisdiction of the court, essentially asserting that the plaintiff cannot as a matter of 

law and fact state a cause of action that should be heard by the court.  A motion to dismiss tests, inter alia, whether, on the face 

of the record, the court is without jurisdiction.  An appellate court‟s review of the trial court's ultimate legal conclusion and 

resulting decision on a motion to dismiss will be subject to de novo review.  When a court decides a jurisdictional question 

raised by a motion to dismiss, it must consider the allegations of the complaint in their most favorable light.  In this regard, a 

court must take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, 
construing them in a manner most favorable to the pleader.  The motion to dismiss admits all facts which are well pleaded, 

invokes the existing record and must be decided upon that alone. 

 

i. Lack of Subject Matter Jurisdiction 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 



Rule: 

The Supreme Court sets out in detail the trial court‟s standard of review when deciding a motion to dismiss based on lack of 

subject matter jurisdiction. 

 

Reasoning: 

“Trial courts addressing motions to dismiss for lack of subject matter jurisdiction may encounter different situations, 
depending on the status of the record in the case….[L]ack of subject matter jurisdiction may be found in any one of three 

instances:  (1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or (3) the 

complaint supplemented by undisputed facts plus the court's resolution of disputed facts….Different rules and procedures will 

apply, depending on the state of the record at the time the motion is filed. 

“When a trial court decides a jurisdictional question raised by a pretrial motion to dismiss on the basis of the 

complaint alone, it must consider the allegations of the complaint in their most favorable light….In this regard, a court must 

take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, construing 

them in a manner most favorable to the pleader…. 

“In contrast, if the complaint is supplemented by undisputed facts established by affidavits submitted in support of the 

motion to dismiss…the trial court, in determining the jurisdictional issue, may consider these supplementary undisputed facts 

and need not conclusively presume the validity of the allegations of the complaint….Rather, those allegations are tempered by 

the light shed on them by the [supplementary undisputed facts]….If affidavits and/or other evidence submitted in support of a 
defendant's motion to dismiss conclusively establish that jurisdiction is lacking, and the plaintiff fails to undermine this 

conclusion with counteraffidavits…or other evidence, the trial court may dismiss the action without further proceedings….If, 

however, the defendant submits either no proof to rebut the plaintiff's jurisdictional allegations…or only evidence that fails to 

call those allegations into question…the plaintiff need not supply counteraffidavits or other evidence to support the complaint, 

but may rest on the jurisdictional allegations therein…. 

“Finally, where a jurisdictional determination is dependent on the resolution of a critical factual dispute, it cannot be decided 

on a motion to dismiss in the absence of an evidentiary hearing to establish jurisdictional facts." 

 

e. Supporting Affidavits 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:   

A motion to dismiss admits all facts well pleaded and invokes any record that accompanies the motion.  When a motion to 

dismiss is accompanied by supporting affidavits containing undisputed facts, the court may look to their content for 

determination of the jurisdictional issue and need not conclusively presume the validity of the allegations of the complaint. 

 

 17. Motion to Open/Set Aside 

 

  a. Generally 

 

Mickey v. Mickey, 292 Conn. App. 597 (2009) (July 21, 2009; Majority – Zarella, J., Rogers, C. J., and Schaller, 

J.; Concurring and Dissenting – Norcott and Katz, Js. Trial Court – Dyer, J.). 

  

Rule:   

Under Practice Book § 17-4, a civil judgment may be opened or set aside when a motion seeking to do so is filed within four 

months from the date of its rendition.  Absent waiver, consent or other submission to jurisdiction, however, a court is without 

jurisdiction to modify or correct a judgment, in other than clerical respects, after the expiration of that four month period.  After 

the expiration of the four month period provided by Practice Book § 17-4, a judgment may not be vacated on the sole ground 

that it is erroneous in matter of law, except by a court exercising appellate or revisory jurisdiction, unless such action is 

authorized by statute or unless the error is one going to the jurisdiction of the court rendering the judgment.  

 

Even beyond the four month time frame set forth in Practice Book § 17-4, however, courts have continuing jurisdiction to 
fashion a remedy appropriate to the vindication of a prior judgment pursuant to their inherent powers.  When an ambiguity in 

the language of a prior judgment has arisen as a result of postjudgment events, therefore, a trial court may, at any time, exercise 

its continuing jurisdiction to effectuate its prior judgment by interpreting the ambiguous judgment and entering orders to 

effectuate the judgment as interpreted.  In cases in which execution of the original judgment occurs over a period of years, a 

motion for clarification is an appropriate procedural vehicle to ensure that the original judgment is properly effectuated.  

Motions for clarification may not, however, be used to modify or to alter the substantive terms of a prior judgment; and courts 

look to the substance of the relief sought by the motion rather than the form to determine whether a motion is properly 

characterized as one seeking a clarification or a modification.  



 

Practice Note: 

1. “[M]otions for interpretation or clarification, although not specifically 

described in the rules of practice, are commonly considered by trial courts 
and are procedurally proper….There is no time restriction imposed on the 

filing of a motion for clarification." 
 

b. Clarification v. Modification 

 

Mickey v. Mickey, 292 Conn. App. 597 (2009) (July 21, 2009; Majority – Zarella, J., Rogers, C. J., and Schaller, 

J.; Concurring and Dissenting – Norcott and Katz, Js. Trial Court – Dyer, J.). 

 

Rule: 

Under Practice Book § 17-4, a civil judgment may be opened or set aside when a motion seeking to do so is filed within four 

months from the date of its rendition.  Absent waiver, consent or other submission to jurisdiction, however, a court is without 

jurisdiction to modify or correct a judgment, in other than clerical respects, after the expiration of that four month period.  After 

the expiration of the four month period provided by Practice Book § 17-4, a judgment may not be vacated on the sole ground 

that it is erroneous in matter of law, except by a court exercising appellate or revisory jurisdiction, unless such action is 

authorized by statute or unless the error is one going to the jurisdiction of the court rendering the judgment.  

 

Even beyond the four month time frame set forth in Practice Book § 17-4, however, courts have continuing jurisdiction to 

fashion a remedy appropriate to the vindication of a prior judgment pursuant to their inherent powers.  When an ambiguity in 
the language of a prior judgment has arisen as a result of postjudgment events, therefore, a trial court may, at any time, exercise 

its continuing jurisdiction to effectuate its prior judgment by interpreting the ambiguous judgment and entering orders to 

effectuate the judgment as interpreted.  In cases in which execution of the original judgment occurs over a period of years, a 

motion for clarification is an appropriate procedural vehicle to ensure that the original judgment is properly effectuated.  

Motions for clarification may not, however, be used to modify or to alter the substantive terms of a prior judgment; and courts 

look to the substance of the relief sought by the motion rather than the form to determine whether a motion is properly 

characterized as one seeking a clarification or a modification.  

 

Practice Note: 

1. “[M]otions for interpretation or clarification, although not specifically described in the rules of practice, are 

commonly considered by trial courts and are procedurally proper….There is no time restriction imposed on the filing 

of a motion for clarification."  

 

c. Default 

 

i. Generally 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

The opening of a default when a claim for a hearing in damages has been filed is controlled by Practice Book § 17-42 because 

that is the rule of practice that addresses the setting aside of a default by the judicial authority.   
 

In Snowdon v. Grillo, the trial court applied the “good cause” standard in practice Book § 17-42 to defendant‟s motion to set 

aside the default.  Both the Appellate and the trial courts found that mere negligence was not a ground for opening a default.  

Defense counsel‟s proffered reason for failing to plead, i.e. that “the press of other clients‟ business took precedent over the 

defendant‟s case due to a heavy trial schedule,” did not rise to the level of good cause.  In arriving at this conclusion, the courts 

took into consideration that the plaintiff would be prejudiced by the setting aside of the default and that the defendant could 

have filed a motion to set aside the default as soon as he received notice of the same, thereby giving notice to the plaintiff of his 

desire to set it aside.       

 

ii. Discretion of the Court 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 



Rule:   

The determination of whether to set aside a default is within the discretion of the trial court and will not be disturbed unless 

that discretion has been abused or where injustice will result.  In the exercise of its discretion, the trial court may consider not 

only the presence of mistake, accident, inadvertence, misfortune or other reasonable cause factors such as the seriousness of the 

default, its duration, the reasons for it and the degree of contumacy involved, but also, the totality of the circumstances, 

including whether the delay has caused prejudice to the nondefaulting party.  Federal courts have established criteria to assess 
whether a party should be relieved from a default.  A widely accepted factor in this determination is whether setting aside the 

default would prejudice the adversary.  

 

d. Directed Verdict 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

"The trial court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the 

evidence….It is a general rule of the law that all judgments are under the control of the court which pronounced them during 

the term at which they are rendered or entered of record, and they may then be set aside or modified by that court.  [T]he proper 
appellate standard of review when considering the action of a trial court granting or denying a motion to set aside a 

verdict…[is] the abuse of discretion standard….In determining whether there has been an abuse of discretion, every reasonable 

presumption should be given in favor of the correctness of the court's ruling….We do not…determine whether a conclusion 

different from the one reached could have been reached….Ultimately, [t]he decision to set aside a verdict entails the exercise of 

a broad legal discretion…that, in the absence of clear abuse, we shall not disturb."  (Internal quotation marks omitted; citations 

omitted.)  

 

In Burton v. Stamford, the Appellate Court held that the trial court did not abuse its discretion in setting aside the directed 

verdict.  The purpose of the motion to set aside "is to ensure the fairness of postverdict trial court procedures…."  "The purpose 

is to protect the litigants, not the trial court."  In addition, "moving to set a verdict aside has the desirable effect of affording the 

trial court an opportunity to reconsider its earlier rulings…."  The court's reconsideration of its earlier decision to grant the 
defendant's motion for a directed verdict was authorized both by statute and our rules of practice.  See General Statutes § 52-

228b; Practice Book § 16-35. 

 

e. Judgment 

 

i. Generally 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

 

Rule:   

Except in cases in which a judgment has been obtained by fraud, duress or mutual mistake or, under certain circumstances, 

where newly discovered evidence exists to challenge the judgment, the power of a court to open a judgment after a default has 
entered is controlled by statute.  General Statutes § 52-212 (a) sets forth two requirements to open a judgment and provides in 

relevant part:  "Any judgment rendered or decree passed upon a default or nonsuit in the Superior Court may be set aside, 

within four months following the date on which it was rendered or passed, and the case reinstated on the docket…upon the 

complaint or written motion of any party or person prejudiced thereby, showing reasonable cause, or that a good cause of 

action or defense in whole or in part existed at the time of the rendition of the judgment or the passage of the decree, and that 

the plaintiff or defendant was prevented by mistake, accident or other reasonable cause from prosecuting the action or making 

the defense."  (Emphasis added.) 

 

ii. Appeal from Denial Filed More than Twenty Days after Judgment 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 
 

Rule:  

When a motion to open is filed more than twenty days after the judgment, as in this case, the appeal from the denial of that 

motion can test only whether the trial court abused its discretion in failing to open the judgment and not the propriety of the 

merits of the underlying judgment.  This is so because otherwise the same issues that could have been resolved if timely raised 

would nevertheless be resolved, which would, in effect, extend the time to appeal.  

 



Despite the fact “that there undoubtedly was a miscalculation of damages on at least two of the four counts,” the Supreme 

Court held that the “good cause” showing necessary to open the judgment cannot rely on the merits of the underlying 

judgment.     

 

iii. Equitable Considerations 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

 

Rule:  

Our courts have invoked their common-law authority to open a judgment outside the terms of § 52-212 in circumstances in 

which there is fraud, duress or mutual mistake or, under certain circumstances, where newly discovered evidence exists to 

question the judgment.  However, the Supreme Court found that none of those circumstances was present in this case.  The 

defendant declined to pursue any of the remedies available to him to aid him in correcting the mistake in the damages 

calculation, including filing a motion for remittitur pursuant to General Statutes § 52-228 or filing a motion to open the 

judgment within the appeals period, which would have allowed the reviewing court to consider the merits of the underlying 

judgment.   

 

It is a well-established principle that courts of equity will not relieve against the operation of judgments rendered through the 
negligence or inattention of the party claiming to be aggrieved. 

 

f. Time of Filing 

 

Lehn v. Marconi Builders, LLC, 120 Conn. App. 459 (2010) (April 20, 2010; Lavine, J.; Trial Court – 

Aurigemma, McWeeny and Holzberg, Js.). 

 

Rule: 

Under General Statutes § 52-212a,66 the trial court had the authority to grant defendant‟s motion to open the judgment against 

him, despite this motion not being filed within four months of the date of the judgment, because the plaintiff had waived his 

right to object to the judgment by filing a reply to the defendant‟s special defenses and a claim to the trial list.      
 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

 

Rule:  

When a motion to open is filed more than twenty days after the judgment, the appeal from the denial of that motion can test 

only whether the trial court abused its discretion in failing to open the judgment and not the propriety of the merits of the 

underlying judgment.  This is so because otherwise the same issues that could have been resolved if timely raised would 

nevertheless be resolved, which would, in effect, extend the time to appeal.  

 

Despite the fact “that there undoubtedly was a miscalculation of damages on at least two of the four counts,” the Supreme 

Court held that the “good cause” showing necessary to open the judgment cannot rely on the merits of the underlying 

judgment.     
 

g. Verdict 

 

Froom Development Corp. v. Developers Realty, Inc., 114 Conn. App. 618, cert. denied, 293 Conn. 922 (2009) 

(June 2, 2009; Beach, J.; Trial Court – Adams, J.). 

 

Rule:   

The role of the trial court on a motion to set aside the jury's verdict is not to sit as a seventh juror, but, rather, to decide 

whether, viewing the evidence in the light most favorable to the prevailing party, the jury could reasonably have reached the 

verdict that it did. 

 

                                                        
66 General Statutes § 52-212a provides in relevant part:  “Unless otherwise provided by law 
and except in such cases in which the court has continuing jurisdiction, a civil judgment or 

decree rendered in the Superior Court may not be opened or set aside unless a motion to 

open or set aside is filed within four months following the date on which it was rendered or 

passed….The parties may waive the provisions of this section or otherwise submit to the 
jurisdiction of the court…” 



i. Standard of Review 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

 

Rule:   
The trial court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the 

evidence.  A reviewing court does not determine whether a conclusion different from the one reached could have been reached.  

The trial court should not set aside a verdict where it is apparent that there was some evidence upon which the jury might 

reasonably reach their conclusion, and should not refuse to set it aside where the manifest injustice of the verdict is so plain and 

palpable as clearly to denote that some mistake was made by the jury in the application of legal principles.  A motion to set 

aside the verdict should be granted if the jury reasonably and legally could not have reached the determination that it did in fact 

reach.  If the jury, without conjecture, could not have found a required element of the cause of action, it cannot withstand a 

motion to set aside the verdict.  Ultimately, the decision to set aside a verdict entails the exercise of a broad legal discretion 

that, in the absence of clear abuse, a reviewing court shall not disturb.  

 

h. Waiver 

 

Lehn v. Marconi Builders, LLC, 120 Conn. App. 459 (2010) (April 20, 2010; Lavine, J.; Trial Court – 

Aurigemma, McWeeny and Holzberg, Js.). 

 

Rule:   

Under General Statutes § 52-212a,67 the trial court had the authority to grant defendant‟s motion to open the judgment against 

him, despite this motion not being filed within four months of the date of the judgment, because the plaintiff had waived his 

right to object to the judgment by filing a reply to the defendant‟s special defenses and a claim to the trial list. 

 

18. Motion to Reopen Evidence 

 

Singh v. Hartford, 116 Conn. App. 50 (2009) (July 28, 2009; Foti J.; Trial Court – Berger, J., and Stengel, 

J.T.R.). 

 

Rule:   

Whether or not a trial court will permit further evidence to be offered after the close of testimony in a case is a matter resting 

within its discretion.  In the ordinary situation where a trial court feels that, by inadvertence or mistake, there has been a failure 

to introduce available evidence upon a material issue of such a nature that in its absence there is serious danger of a miscarriage 

of justice, it may properly permit that evidence to be introduced at any time before the case has been decided. 

  

The trial judge's discretion, which is a legal discretion, should be exercised in conformity with the spirit of the law and in a 

manner to subserve and not to impede or defeat the ends of substantial justice.  Consistent with this responsibility, the trial 

court may not, in light of all the relevant factors, arbitrarily or unreasonably reject a motion to introduce additional evidence 

after the moving party has rested.  Such a reopening should not be permitted if it would result in substantial prejudice to a 
party.  

 

 19. Motion to Strike 

 

  a. Appeal Therefrom  

 

DeCorso v. Calderaro, 118 Conn. App. 617 (2009), cert. denied, 295 Conn. 919 (2010) (December 29, 2009; 

Lavine, J.; Trial Court – Roche, J.). 

 

Rule: 

                                                        
67 General Statutes § 52-212a provides in relevant part:  “Unless otherwise provided by law 
and except in such cases in which the court has continuing jurisdiction, a civil judgment or 

decree rendered in the Superior Court may not be opened or set aside unless a motion to 

open or set aside is filed within four months following the date on which it was rendered or 

passed….The parties may waive the provisions of this section or otherwise submit to the 
jurisdiction of the court…” 



The judgment file in this case did not indicate that judgment had entered on the plaintiff‟s intentional infliction of emotional 

distress count against one of the defendants, despite the fact that the trial court had granted the defendant‟s motion to strike 

thereon. 

 

A plaintiff may elect to stand upon a complaint which has been stricken as deficient by refusing to plead further.  In granting 

the motion to strike the intentional infliction of emotional distress count, the trial court stated in DeCorso v. Calderaro that 
"[count sixteen] is stricken with prejudice against the plaintiff and cannot be repleaded without the court's permission."  The 

plaintiff never sought permission to replead and did not replead count sixteen.  Under these circumstances, the Appellate Court 

concluded that it had jurisdiction to consider the plaintiff‟s appeal as to the stricken count. 

 

b. Form 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
68

 

   

Rule:   

Practice Book § 10-41 requires that a motion to strike raising a claim of insufficiency shall distinctly specify the reason or 

reasons for each such claimed insufficiency.  Motions to strike that do not specify the grounds of insufficiency are fatally 
defective and, absent a waiver by the party opposing the motion, should not be granted.  

 

In Himmelstein v. Windsor, the court held that, notwithstanding the general reference to the entire complaint being legally 

insufficient, the defendant's motion to strike presented five specific bases as to why certain counts in the complaint should be 

stricken.  The appellate court agreed with the trial court that those five paragraphs identified the counts sought to be stricken, 

and sufficiently specified the legal grounds for which the motion to strike should be granted.  Refusing to exalt form over 

substance, the appellate court concluded that the defendant's motion to strike adequately submitted the issues to the trial court 

and was not fatally defective. 

 

c. Repleading After/Waiver of Appeal 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
69

 

  

Rule:   

After a court has granted a motion to strike, the plaintiff may either amend his pleadings or, on the rendering of judgment, file 

an appeal.  The choices are mutually exclusive as the filing of an amended pleading operates as a waiver of the right to claim 

that there was error in the sustaining of the motion to strike the original pleading. 

 

d. Standard of Review 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

The purpose of a motion to strike is to challenge the legal sufficiency of the allegations of a complaint for failure to state a 

claim on which relief can be granted.  The motion admits all facts that are well pleaded…but does not admit legal conclusions 

or the truth or accuracy of opinions…. On a motion to strike, the trial court's inquiry is to ascertain whether the allegations in 

each count, if proven, would state a claim on which relief could be granted.  A motion to strike is properly granted if the 

complaint alleges mere conclusions of law that are not supported by the facts alleged. 

 

                                                        
68 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
69 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



e. Statute of Limitations 

 

State v. Lombardo Brothers Mason Contractors, Inc., 51 Conn. Sup. 265 (2009) (February 23, 2009; Trial 

Court – Cremins, J.). 

 

Rule: 
A claim that an action is barred by the statute of limitations must be pleaded as a special defense, not raised by a motion to 

strike.  There are two exceptions to that holding.  Those exceptions relate to situations in which a motion to strike, filed instead 

of a special defense of a statute of limitations, would be permitted.  If all of the facts pertinent to the statute of limitations are 

pleaded in the complaint and the parties agree that they are true, or if a statute creating the cause of action on which the 

plaintiff relies fixes the time within which the cause of action must be asserted, a motion to strike would be allowed. 

 

20. Motion to Vacate a Protective Order or Sealing Order, Legal Standard to Apply in Deciding 

 

Rosado v. Bridgeport Roman Catholic Diocesan Corp., 292 Conn. 1, cert. denied sub nom., Bridgeport Roman 

Catholic Diocesan Corp. v. New York Times Co., __ U.S. __, 130 S. Ct. 500, 175 L. Ed. 2d 348 (2009) (June 2, 

2009; Majority – Katz, J., Rogers, C. J., Palmer, J., and Vertefeuille, J., Dissenting – Sullivan, J.; Trial Court – 

Alander, J.). 

 

Rule:  Matter of First Impression 

 

The named defendant, the Bridgeport Roman Catholic Diocesan Corporation, and certain individual clergymen, appealed from 

the judgments of the trial court granting in part the motion of the intervenors, four newspaper publishing companies, to vacate 

certain orders limiting disclosure of information obtained in 23 cases concerning allegations of sexual abuse by Roman 

Catholic clergy working under the direction of the diocese that had been settled and withdrawn in 2001. 

 

On appeal, the defendants contended that the trial court improperly denied their motion to disqualify the judicial authority 

assigned to hear the intervenors' motion to vacate the sealing orders because that trial judge's simultaneous service on a task 

force concerning public access to the courts while he presided over a case concerning public access to sealed documents 
created an appearance of impropriety that required disqualification.  The defendants also claimed that the trial court improperly 

vacated the sealing orders because, inter alia, it:  1) improperly determined that any documents filed with the court were subject 

to a presumption of public access, rather than limiting that presumption to "judicial documents," which they alleged were 

pleadings and evidence that were the subject of a judicial ruling on the merits; (2) improperly concluded that the defendants 

had waived various privileges that would have shielded the documents from public access; and (3)  applied an incorrect legal 

standard to determine whether the sealing orders should be modified.  

 

The Supreme Court concluded:  “the trial court properly denied the defendants' motion to disqualify the judicial authority.  We 

also conclude that, with the exception of a limited number of documents in the court's files that are not subject to disclosure; 

see footnote 33 of this opinion; the trial court properly concluded that the documents were subject to the presumption of public 

access.  Accordingly, we affirm the judgments of the trial court, except with respect to the fifteen documents that we 

subsequently identify in part II C of this opinion.” 
 

The determination of the appropriate legal standard to apply in deciding a motion to vacate a protective or sealing order is a 

question of first impression in this state.  “[T]he legal standard employed by the trial court to modify the sealing orders 

[herein] was proper.  Under this standard, the moving party bears the burden of demonstrating that appropriate grounds 

exist for modifying sealing orders.  These grounds include:  the original basis for the sealing orders no longer exists; the 

sealing orders were granted improvidently; or the interests protected by sealing the information no longer outweigh the 

public's right to access. T his latter ground permits the trial court to consider situations in which the original basis for the 

sealing orders still exists to some degree but has been altered because of a change in circumstances.  Once the moving party 

has met its burden, the court must balance the countervailing interests, if any, introduced by the party favoring 

continuation of the sealing orders against the public's interest in access to judicial documents….[T]he countervailing 

interests include, but are not limited to, any reasonable reliance by the parties on the sealing orders and the countervailing 

privacy interests.” 
 

21. Offer of Compromise/Offer of Judgment 

 

a. Meaning of “Damages” in Insurance Contract 

 



Costantino v. Skolnick, 294 Conn. 719 (2010) (February 16, 2010; Majority – Katz, J., Rogers, C. J., Norcott, J., 

Vertefeuille, J., Zarella, J., and McLachlan, J., Dissenting – Palmer, J.; Trial Court – Karazin, J. and Downey, 

J.T.R.). 

  

Rule:   

Because the parties agreed to settle the underlying medical malpractice action, the Supreme Court upheld the trial court‟s 
refusal to issue a declaratory judgment in this case because the parties‟ stipulation did not satisfy the necessary predicate for an 

award of offer of judgment interest under General Statutes § 52-192a, namely, a judgment in favor of the plaintiff after a trial.  

 

The plaintiff was seeking a declaratory judgment whether the policy language which defined “damages” to include “pre-

judgment interest” could be given effect so as to bar an award of offer of judgment interest when the total recovery would 

exceed the policy limit.   

 

Facts: 

1. The plaintiff, Richard Costantino, sued Dr. Stanley Skolnick and his group sounding in medical malpractice. 

2. Within 18 months of the date the complaint was filed, the plaintiff filed an offer of judgment in the amount of $1 

million, the policy limit of Skolnick‟s malpractice coverage. 

3. ProMutual was Skolnick‟s insurer.   
4. The offer of judgment was not accepted within the 30 day period and was, thus, deemed rejected. 

5. Nineteen months after the filing of the offer of judgment, the plaintiff, Skolnick and ProMutual executed an agreement 

to settle the case that required ProMutual to pay Skolnick‟s $1 million policy limit to the plaintiff under the stipulation 

that:  1) the agreement was to be considered a verdict and judgment in favor of the plaintiff for purposes of the offer of 

judgment statute, General Statutes § 52-192a; and, 2) the plaintiff would have been entitled to offer of judgment 

interest in the amount of $293,000 had the case been tried to conclusion.   

6. The trial court refused to issue a declaratory judgment because the case had been settled and not tried and the statute 

permits an award of offer of judgment interest only “[a]fter trial.” 

7. The Supreme Court affirmed the trial court‟s decision. 

 

Reasoning: 
By deeming their agreement tantamount to a judgment in the plaintiff's favor and directing the court to assume as 

much, the parties proceeded from the presumption that the requirements of § 52-192a had been met, such that the only question 

left to the court was whether the policy limit could bar the award of § 52-192a interest.  But the mere fact that parties assume 

that a necessary predicate to their claim has been satisfied does not preclude the court from considering that predicate issue. 

Therefore, the trial court properly considered the predicate issue of whether a settlement agreement deemed by the parties to be 

a verdict and judgment in the plaintiff's favor for purposes of § 52-192a could invoke the court's authority under that statute 

prior to addressing the parties' dependent claim as to whether the policy limit barred offer of judgment interest under § 52-

192a. 

  

Practice Note: 

1. However well-intentioned, it is not proper for parties to stipulate to facts that 
are false in order to bring their conduct within the ambit of a statute and, in 

turn, obtain a declaratory judgment that rests on those facts.  

2. The Supreme Court noted that, although the plaintiff could not seek an order 

from the court requiring ProMutual to pay offer of judgment interest, the 
parties could have agreed as part of their settlement to the payment of offer 

of judgment interest. 
 

22. Order for Compliance 

 

a. Failure to Disclose Witnesses and Exhibits in Interrogatory Response 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

The trial court did not err in denying the defendant‟s motion exclude all of the plaintiff‟s witnesses and exhibits from trial in 

light of the defendant's excessive delay in asserting his alleged right to a list of the plaintiff's witnesses and exhibits in response 

to the defendant‟s interrogatory requesting the same.   



 

Facts: 

1. On July 15, 2006, the defendant served a set of interrogatories on the plaintiff.  The eighth question in that set 

requested that the plaintiff "[i]dentify individuals, testimony, affidavits and/or documents [that the plaintiff will use] 

in part or full, to substantiate its prayer for redress…."  

2. In its response served upon the defendant on September 22, 2006, the plaintiff stated that its answer to question eight 
would "be supplied when required pursuant to the provisions of the Connecticut Rules of Court."  

3. The defendant did not seek an order requiring compliance pursuant to Practice Book § 13-14 (Order for Compliance; 

Failure to Answer or Comply With Order) at that time, and he did not otherwise move to compel the plaintiff to 

answer question eight or to disclose the witnesses and exhibits it intended to utilize at trial. 

4. On the morning of the first day of trial, October 1, 2007, both parties disclosed their witness and exhibit lists to each 

other and to the court for the first time.   

5. On the same day, the defendant filed a motion with the court entitled "Motion to Exclude All Plaintiff's Witnesses and 

Exhibits from Trial Not Disclosed."  In that motion, the defendant argued that because none of the plaintiff's witnesses 

or exhibits was disclosed prior to trial as requested in the interrogatories, permitting them to testify would work an 

unfair surprise on the defendant and deprive him of due process of law.   

6. After a brief oral argument on the motion, the court denied the defendant's motion, and the trial proceeded.  

7. On appeal, the defendant claimed that the court's failure to grant his motion to exclude deprived him of due process of 
law. 

8. The Appellate Court disagreed with the defendant. 

 

Reasoning: 

A court may, either under its inherent power to impose sanctions in order to compel observance of its rules and orders, 

or under the provisions of Practice Book § 13-14, impose sanctions; including the entry of an order prohibiting the party who 

has failed to comply from introducing designated matters in evidence.   

In light of the deference required to be given to the trial court's ruling, the Appellate Court concluded that the court 

did not abuse its broad discretion in refusing to grant the defendant's motion to exclude the plaintiff's witnesses from testifying.  

In arriving at this decision, the court considered the following factors:  1) the defendant did not notify the court or the plaintiff 

of the insufficiency of the plaintiff's answer to the interrogatories for more than one year after the answers were submitted; and, 
2) the defendant filed his motion to exclude on the morning of trial, at which point it was already too late for the plaintiff to 

respond adequately to the interrogatory with sufficient time for the parties to utilize the response in preparation for trial.  

 

23. Pleading a Statutory Claim 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

Generally, a plaintiff is required to identify specifically any statute on which an action is grounded.  Practice Book § 10-3.  "At 

the same time, our courts repeatedly have recognized that the rule embodied in Practice Book § 10-3 is directory and not 

mandatory….As long as the defendant is sufficiently apprised of the nature of the action…the failure to comply with the 
directive of Practice Book § 10-3 (a) will not bar recovery."  (Citations omitted; internal quotation marks omitted.) 

 

24. Pleadings, Construction of 

 

Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial Court – 

Aronson, J.T.R.). 

 

Rule:   

The interpretation of pleadings is always a question of law for the court.  The modern trend, which is followed in Connecticut, 

is to construe pleadings broadly and realistically, rather than narrowly and technically.  Although essential allegations may not 

be supplied by conjecture or remote implication, the complaint must be read in its entirety in such a way as to give effect to the 
pleading with reference to the general theory upon which it proceeded.  Although our jurisprudence requires courts to interpret 

pleadings broadly, they also must construe them reasonably to contain all that they mean but not in such a way so as to strain 

the bounds of rational comprehension. 

 

25. Pleadings, Purpose of 

 

Kovacs Construction Corp. v. Water Pollution & Control Authority, 120 Conn. App. 646 (2010) (April 27, 

2010; Alvord, J.; Trial Court – Shaban, J.). 

https://www.lexis.com/research/buttonTFLink?_m=4066cdc5d6b2ba47b629e8bdd8bf9213&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b115%20Conn.%20App.%2047%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=138&_butInline=1&_butinfo=CONN.%20PRACTICE%20BOOK%2010-3&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAl&_md5=21f9254c804a1913dee26960c1e61fec


 

Rule:   

Pleadings have an essential purpose in the judicial process.  The purpose of pleading is to apprise the court and opposing 

counsel of the issues to be tried.  For that reason, it is imperative that the court and opposing counsel be able to rely on the 

statement of issues as set forth in the pleadings.  It is fundamental in our law that the right of a plaintiff to recover is limited by 

the allegations of the complaint and any judgment should conform to the pleadings, the issues and the prayers for relief.  The 
trial court is not permitted to decide issues outside of those raised in the pleadings.  Facts found but not averred cannot be made 

the basis for a recovery. 

 

26. Prejudgment Remedy 

 

a. Probable Cause 

 

Crotty v. Tuccio Development, Inc., 119 Conn. App. 775 (2010) (March 16, 2010; Flynn, C. J.; Trial Court – 

Shaban, J.). 

 

Rule:   

A prejudgment remedy means any remedy or combination of remedies that enables a person by way of attachment, foreign 
attachment, garnishment or replevin to deprive the defendant in a civil action of, or affect the use, possession or enjoyment by 

such defendant of, his property prior to final judgment.  See General Statutes § 52-278a et seq.  A prejudgment remedy is 

available upon a finding by the court that there is probable cause that a judgment in the amount of the prejudgment remedy 

sought, or in an amount greater than the amount of the prejudgment remedy sought, taking into account any defenses, 

counterclaims or set-offs, will be rendered in the matter in favor of the plaintiff.  Proof of probable cause as a condition of 

obtaining a prejudgment remedy is not as demanding as proof by a fair preponderance of the evidence.  The legal idea of 

probable cause is a bona fide belief in the existence of the facts essential under the law for the action and such as would 

warrant a man of ordinary caution, prudence and judgment, under the circumstances, in entertaining it. Probable cause is a 

flexible common sense standard.  It does not demand that a belief be correct or more likely true than false.  Under this standard, 

the trial court's function is to determine whether there is probable cause to believe that a judgment will be rendered in favor of 

the plaintiff in a trial on the merits.  
 

27. Prior Pending Case Doctrine 

 

Selimoglu v. Phimvongsa, 119 Conn. App. 645, cert. denied, 296 Conn. 902 (2010) (March 2, 2010; Lavine, J.; 

Trial Court – Langenbach, J.). 

 

Rule: 

The prior pending action doctrine permits the court to dismiss a second case that raises issues currently pending before the 

court.  The trial court must determine in the first instance whether the two actions are:  1) exactly alike, i.e., for the same 

matter, cause and thing, or seeking the same remedy, and in the same jurisdiction; 2) virtually alike, i.e., brought to adjudicate 

the same underlying rights of the parties, but perhaps seeking different remedies; or, 3) insufficiently similar to warrant the 

doctrine's application.  If the two actions are exactly alike or lacking in insufficient similarities, the trial court has no discretion.  
In the former case, the court must dismiss the second action, and in the latter instance, the court must allow both cases to 

proceed unabated.  Where the actions are virtually, but not exactly alike, however, the trial court exercises discretion in 

determining whether the circumstances justify dismissal of the second action. 

 

28. Request for Leave to Amend 

 

a. Generally 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

  
Rule:  

The trial court did not abuse its discretion when it denied the plaintiff‟s belated request for leave to amend its reply to the 

defendant‟s special defense to assert General Statutes § 52-592, the accidental failure of suit statute, in avoidance of this 

special defense.  The plaintiff‟s request was made immediately prior to the close of the plaintiff‟s case-in-chief.  (Note that the 

defendant first asserted its special defense of statute of limitations only a month before trial began.)     

 

Reasoning: 



The law is well-settled that belated amendments to the pleadings rest in the sound discretion of the trial court.  While our courts 

have been liberal in permitting amendments, this liberality has limitations.  Amendments should be made seasonably.  Factors 

to be considered in passing on a request for leave to amend are the length of the delay, fairness to the opposing parties and the 

negligence, if any, of the party offering the amendment.  The request for leave to amend is addressed to the trial court's 

discretion which may be exercised to restrain the amendment of pleadings so far as necessary to prevent unreasonable delay of 

the trial.  “On rare occasions, this court has found an abuse of discretion by the trial court in determining whether an 
amendment should be permitted…but we have never found an abuse of discretion in denying an amendment on the eve of trial, 

long after the conclusion of pretrial proceedings." 

 

Ruggiero v. Pellicci, 294 Conn. 473 (2010) (January 19, 2010; Per Curiam; Trial Court – Jennings and Downey, 

Js, and Alfred Hoddinott, Jr., attorney trial referee.). 

 

Rule:   

Factors to be considered in passing on a motion to amend are the length of the delay, fairness to the opposing parties and the 

negligence, if any, of the party offering the amendment.  

 

b. After Directed Verdict 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

The Appellate Court held that the trial court did not abuse its discretion when it allowed the plaintiff to amend his complaint 

after the court had granted the defendant‟s motion for directed verdict. 

 

Our Supreme Court has recently noted that “[u]nder certain circumstances, the trial court may allow an amendment to plead an 

additional special defense even after judgment has entered.”  (Emphasis added.)  “[T]he time beyond which an amendment 

may not be allowed has not been prescribed by…statute, it becomes a matter of practice, and must of course rest in the 

discretion of the court.” 
 

Practice Note: 

1. One of the cases cited by the court was decided in 1866.  The court stated that “it is not the vintage but the viability of 

precedent that is of significance.” 

 

c. Attorney Trial Referee 

 

Ruggiero v. Pellicci, 294 Conn. 473 (2010) (January 19, 2010; Per Curiam; Trial Court – Jennings and Downey, 

Js, and Alfred Hoddinott, Jr., attorney trial referee.). 

 

Rule: 

Pursuant to General Statutes § 19-7, an attorney trial referee has the authority to rule on a contest request for leave to amend 
the pleadings.70 

 

d. Oral Request 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

A request for leave to amend made pursuant to Practice Book § 10-60, need not be in writing.   

 

e. Relation Back Doctrine 
 

                                                        
70 General Statutes § 19-7 provides:  “No case shall be referred to a committee or attorney 

trial referee until the issues are closed and a certification to that effect has been filed 

pursuant to Section 14-8.  Thereafter no pleadings may be filed except by agreement of all 

parties or order of the court or the attorney trial referee.  Such pleadings shall be filed with 
the clerk and a copy filed with the committee or the attorney trial referee.” 



Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

The trial court held that the relation back doctrine permitted the clarification of the identity of the opposing party. 

 
An amended complaint, if permitted, relates back to and is treated as filed at the time of the original complaint unless it alleges 

a new cause of action.  While an amendment that corrects a minor defect relates back to the date of the original complaint, one 

stating a separate cause of action is barred by the statute of limitations.  Further, if the amendment is deemed to be a 

substitution or entire change of a party, it will not be permitted.  If the amendment does not affect the identity of the party 

sought to be described in the complaint, but merely corrects the description of that party, the amendment will be allowed.  The 

test applied in order to determine whether an amendment is correcting a misnomer as opposed to substituting a new party or 

claim requires consideration of the following:  1) whether the opposing party had notice of institution of the action; 2) whether 

the opposing party knew he was a proper party; and, 3) whether the opposing party was prejudiced or misled in any way.  

 

Sherman v. Ronco, 294 Conn. 548 (2010) (January 26, 2010; McLachlan, J.; Trial Court – Shortall, J.). 

 

Rule:   
An amendment that adds an alternate theory of liability relates back to an earlier, timely filed complaint if the alternate theory 

of liability may be supported by the original factual allegations.  Then the mere fact that the amendment adds a new theory of 

liability is not a bar to the application of the relation back doctrine.  If, however, the new theory of liability is not supported by 

the original factual allegations of the earlier, timely complaint, and would require the presentation of new and different 

evidence, the amendment does not relate back. 

 

Facts: 

1. The plaintiff, Lawrence Sherman commenced this sexual abuse action on December 1, 2005, just three days before he 

turned 48 years old, when the limitations period under General Statutes § 52-577d expired.71 

2. The original complaint named Eugene Ronco and James Ellis, among others, as defendants.  Ronco, a teacher, was the 

purported abuser of Sherman and Ellis was the principal at the school where the abuse allegedly occurred. 
3. The original complaint alleged a claim against Ellis for his negligent supervision. 

4. The amended complaint, filed after the statute of limitations had expired alleged claims against Ellis sounding in 

assault and battery, reckless assault and battery and intentional infliction of emotional distress. 

5. The trial court held that these new claims did not relate back to the original complaint.   

6. The plaintiff appealed from the trial court‟s grant of summary judgment rendered in favor of Ellis. 

 

Reasoning: 

In Sherman v. Ronco, the Supreme Court concluded that the allegations in plaintiff‟s amended complaint depended on 

different facts from those alleged in the original complaint.  Because the new theories of liability asserted in the amended 

complaint would not have been supported by the factual allegations set forth in the original complaint, the relation back 

doctrine did not apply to the amended complaint.  Thus, the new counts were barred by the limitations period set forth in § 52-

577d.  
In the course of its decision, the court reiterated the established rules governing the relations back doctrine.  "[A] party 

properly may amplify or expand what has already been alleged in support of a cause of action, provided the identity of the 

cause of action remains substantially the same….If a new cause of action is alleged in an amended complaint, however, it will 

[speak] as of the date when it was filed….A cause of action is that single group of facts which is claimed to have brought about 

an unlawful injury to the plaintiff and which entitles the plaintiff to relief….A right of action at law arises from the existence of 

a primary right in the plaintiff, and an invasion of that right by some delict on the part of the defendant.  The facts which 

establish the existence of that right and that delict constitute the cause of action….A change in, or an addition to, a ground of 

negligence or an act of negligence arising out of the single group of facts which was originally claimed to have brought about 

the unlawful injury to the plaintiff does not change the cause of action….It is proper to amplify or expand what has already 

been alleged in support of a cause of action, provided the identity of the cause of action remains substantially the same, but 

[when] an entirely new and different factual situation is presented, a new and different cause of action is stated."  (Citations 
omitted; internal quotation marks omitted.)  The policy reasons underlying the doctrine are to ensure that parties receive fair 

                                                        
71 General Statutes § 52-577d states:  “Notwithstanding the provisions of section 52-577, 

no action to recover damages for personal injury to a minor, including emotional distress, 

caused by sexual abuse, sexual exploitation or sexual assault may be brought by such 
person later than thirty years from the date such person attains the age of majority.” 



notice while at the same time allowing parties who have complied with the applicable statute of limitations the benefit of 

expanding upon existing claims. 

To summarize, in determining whether the relation back doctrine applies to an amended pleading, a court will inquire 

whether the amendment expands or amplifies the original facts alleged in support of a cause of action, or whether the 

amendment presents a new and different factual situation that would require the presentation of different evidence. 

 
f. Standard of Review 

 

Canterbury v. Deojay, 114 Conn. App. 695 (2009) (June 2, 2009; Robinson, J.; Trial Court – Booth, J.). 

 

Rule:   

The trial court did not abuse its discretion in denying the defendant‟s motion to amend its answer filed two months after the 

completion of the trial.  The defendant did not include in the motion any reason justifying its delay in filing the motion and 

merely stated that the plaintiff would not be prejudiced should the amendment be allowed. 

 

Reasoning: 

 The standard of review applicable to a court's decision to allow or deny leave to amend is abuse of discretion.  

 The motion to amend is addressed to the trial court's discretion which may be exercised to restrain the amendment of 
pleadings so far as necessary to prevent unreasonable delay of the trial.  Whether to allow an amendment is a matter left to the 

sound discretion of the trial court.  A reviewing court will not disturb a trial court's ruling on a proposed amendment unless 

there has been a clear abuse of that discretion.  It is the burden of the party that requested the amendment to demonstrate that 

the trial court clearly abused its discretion.  The factors to be considered include unreasonable delay, fairness to the opposing 

parties and negligence of the party offering the amendment.  

 The essential tests are whether the ruling of the court will work an injustice to either the plaintiff or the defendant and 

whether the granting of the motion will unduly delay a trial.  The trial court is in the best position to assess the burden which an 

amendment would impose on the opposing party in light of the facts of the particular case. 

 A reviewing court will not interfere with the decision of a trial court not to permit an amendment unless an abuse of 

discretion was clearly evident. 

 

Practice Note: 

1. Include in your request for leave to amend a statement of the reason for any delay in filing the motion.  It is 

insufficient to argue no prejudice to the defendant. 

 

J. SUBSTANTIVE LAW 

 

 1. 42 U.S.C. § 1983 

 

  a. Elements 

 

Broadnax v. New Haven, 294 Conn. 280 (2009) (December 15, 2009; Rogers, C. J.; Trial Court – Levin, Munro, 

Corradino, Js.). 

 

Rule:   

To prevail on a claim under 42 U.S.C. § 1983, a plaintiff must prove:  1) that some person has deprived him of a federal right; 

and, 2) that the person who has deprived him of that right acted under color of law.  

 

b. Qualified Immunity  

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

In sum, the plaintiff, an employee of the department of correction, assigned to the York Correctional Institution, essentially 
alleged that an investigation into her co-worker‟s accusations that the plaintiff choked her would have cleared the plaintiff‟s 

name and that the defendant‟s failure to conduct such an investigation, as required by the executive order and as is normally 

conducted regarding other similarly situated employees, resulted in damage to the plaintiff‟s reputation, which, in turn, resulted 

in adverse employment actions being taken against her. 

 

The plaintiff claimed that the defendant‟s alleged failure to conduct an investigation constituted violations of her equal 

protection and due process rights.  To determine whether the defendant was entitled to qualified immunity, the Appellate Court 



was required to determine whether the facts alleged stated clear and cognizable violations of the rights to due process and to 

equal protection. 

 

The Appellate Court concluded that the plaintiff did not have a property right to such an investigation because an investigation 

is process, thus, the facts alleged did not state a due process violation.  Further, the Appellate Court concluded that the facts 

alleged by the plaintiff did not state an equal protection violation either.  Therefore, because there was no genuine issue of 
material fact as to whether a constitutionally protected property interest or a constitutionally cognizable equal protection right 

had been clearly violated, the court concluded that the defendant was entitled to qualified immunity and summary judgment 

should have entered on the defendant‟s behalf. 

 

Reasoning: 

A claim for qualified immunity from liability for damages under 42 U.S.C. § 1983 raises a question of federal law and 

not state law.  Therefore, in reviewing these claims of qualified immunity an appellate court is bound by federal precedent, and 

may not expand or contract the contours of the immunity available to government officials.  Furthermore, in applying federal 

law in those instances where the United States Supreme Court has not spoken, our courts generally give special consideration 

to decisions of the Second Circuit Court of Appeals.  Qualified immunity shields government officials performing 

discretionary functions from liability for civil damages insofar as their conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known. 
Due Process:  The procedural component of the due process clause does not protect everything that might be 

described as a benefit:  to have a property interest in a benefit, a person clearly must have more than an abstract need or desire 

and more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.  Such entitlements 

are, of course, not created by the constitution.  Rather, they are created and their dimensions are defined by existing rules or 

understandings that stem from an independent source such as state law. 

The Appellate Court in Morgan v. Bubar did not find a property interest in an entitlement to an investigation, because 

an entitlement to process cannot constitute a property interest within the meaning of the due process clause.  

Equal protection:  The plaintiff alleged equal protection violations by the defendant for his failure to conduct an investigation 

into the allegations of workplace violence against the plaintiff when allegations against other similarly situated employees were 

investigated.  The plaintiff did not assert that her different treatment was caused by her membership in a particular class.  As 

such, the plaintiff's equal protection claim may be considered a "class-of-one" claim.  The class-of-one theory of equal 
protection does not apply in the public employment context.  Ratifying a class-of-one theory of equal protection in the context 

of public employment would impermissibly constitutionalize the employee grievance.  Thus, the Appellate Court concluded 

that the facts alleged did not state an equal protection violation. 

 

2. Actions Against the State for Money Damages, Claims Commissioner 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

In the absence of a statutory waiver of sovereign immunity, the plaintiff may not bring an action against the state for monetary 

damages without authorization from the claims commissioner to do so.  A plaintiff who seeks to bring an action for monetary 
damages against the state must first obtain authorization from the claims commissioner. 

 

3. Actions Against the State on Highway and Public Works Contracts; Arbitration, General Statutes § 4-61 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

General Statutes § 4-61 (Actions against the state on highway and public works contracts; Arbitration) is the sole Connecticut 

statute that expressly waives sovereign immunity for an action arising out of a contract with the state.  

 
4. Agency 

 

a. Apparent Authority 

 

LeBlanc v. New England Raceway, LLC, 116 Conn. App. 267 (2009) (August 4, 2009; DiPentima, J.; Trial 

Court – Booth, J.). 

  

Rule:   



Agency is defined as the fiduciary relationship that arises when one person (a “principal”) manifests assent to another person 

(an “agent”) that the agent shall act on the principal's behalf and subject to the principal's control, and the agent manifests 

assent or otherwise consents so to act.  Three elements are required to show the existence of an agency relationship:  1) a 

manifestation by the principal that the agent will act for him; 2) acceptance by the agent of the undertaking; and, 3) an 

understanding between the parties that the principal will be in control of the undertaking.  Authority to perform services on 

behalf of a principal does not automatically confer either actual or apparent authority to bind a principal in other respects.  In 
particular, a principal is bound to contracts executed by an agent only if it is within the agent's authority to contract on behalf of 

that principal.  Authority may be actual or apparent.  Implied authority is actual authority circumstantially proven. 

  

Actual Authority:  An agent acts with actual authority when, at the time of taking action that has legal consequences for the 

principal, the agent reasonably believes, in accordance with the principal's manifestations to the agent, that the principal wishes 

the agent so to act. 

 

Implied Authority:  Our Supreme Court has defined implied authority as actual authority circumstantially proved.  It is the 

authority which the principal intended his agent to possess.  Implied authority is a fact to be proven by deductions or inferences 

from the manifestations of consent of the principal and from the acts of the principal and the agent. 

 

Apparent Authority:  Apparent authority is that semblance of authority which a principal, through his own acts or 
inadvertences, causes or allows third persons to believe his agent possesses.  Consequently, apparent authority is to be 

determined, not by the agent's own acts, but by the acts of the agent's principal.  The issue of apparent authority is one of fact to 

be determined based on two criteria:  1) it must appear from the principal's conduct that the principal held the agent out as 

possessing sufficient authority to embrace the act in question, or knowingly permitted the agent to act as having such authority; 

and 2) the party dealing with the agent must have, acting in good faith, reasonably believed, under all the circumstances, that 

the agent had the necessary authority to bind the principal to the agent's action.  

 

As a general rule, a principal may be bound to contracts executed by an agent if it is within the agent‟s authority to contract on 

behalf of that principal.  The authority to enter into a specific contract includes the authority to make it in the usual form and 

with usual terms. 

 
   i. Between Spouses 

 

Middlesex Mutual Assurance Co. v. Komondy, 120 Conn. App. 117 (2010) (March 30, 2010; Majority – Beach 

and Robinson, Js., Concurring and Dissenting – McDonald, J.; Trial Court – Holzberg, J.). 

 

Rule:   

The defendant‟s motion to vacate the arbitration award was not timely filed since it was filed more than 30 days after notice of 

the award.  Notice of the award, which was addressed only to the defendant‟s husband, was considered to be adequate notice to 

the defendant because he had apparent authority to accept the same.  The finding of apparent authority was based on evidence 

that the defendant‟s husband handled all of the defendant‟s communications with the plaintiff and the defendant never 

informed anyone that she should be the point of contact instead of her husband.    

 
Reasoning: 

Apparent authority must be derived not from the acts of the agent, but from the acts of his principal.  The acts of the 

principal must be such that:  1) the principal held the agent out as possessing sufficient authority to embrace the act in question, 

or knowingly permitted him to act as having such authority; and, 2) in consequence thereof the person dealing with the agent, 

acting in good faith, reasonably believed, under all the circumstances, that the agent had the necessary authority.  A course of 

conduct may give rise to the apparent authority of one spouse to act on behalf of the other.  A spouse habitually permitted by 

the other spouse to attend to some of his or her business matters may be found to have authority to transact all of his or her 

business affairs.  An act routinely performed by one spouse for the other may give rise to apparent authority for that spouse to 

perform the same or a closely related act. 

 

5. Children 
 

In re Tremaine C., 117 Conn. App. 521, cert. denied, 294 Conn. 920 (2009) (October 13, 2009; Schaller, J.; 

Trial Court – Conway, J.). 

 

Rule:   

The right of a parent to raise his or her children has been recognized as a basic constitutional right. 

 



State v. Maurice M., 116 Conn. App. 1, cert. granted, 293 Conn. 926 (2009) (July 28, 2009; Bishop, J.; Trial 

Court – T. Sullivan, J.).
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Rule:  

Under Connecticut common-law, parents have a duty to protect their children.  This includes the “clear duty to protect [one‟s] 

children by providing a safe and secure home environment.” 
 

Common sense and experience tell us that young children are inquisitive and impulsive. 

 

6. Consortium, Loss of 

 

a. Parental  

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   

The Appellate Court declined to analyze whether a claim for loss of parental consortium is viable in Connecticut.  “[E]ven if 

we were to agree that a loss of parental consortium claim should be viable in Connecticut, the viability of such a cause of 
action would be dependent on the success of the plaintiff‟s predicate claims.  Because the plaintiff has failed on those claims, 

the loss of parental consortium claim necessarily fails as well.” 

 

7. Constitutional Claims 

 

a. Article First, § 3, Connecticut Constitution, Right of Religious Liberty 

 

Thibodeau v. American Baptist Churches of Connecticut, 120 Conn. App. 666 (2010) (April 27, 2010; Beach, J.; 

Trial Court – McWeeney, J.). 

 

Rule:   
In this case, the Appellate Court discussed whether the first amendment to the constitution of the United States and article first, 

§ 3, of the constitution of Connecticut deprived the court of subject matter jurisdiction to hear plaintiff‟s claims.  Since the 

court determined that resolution of these claims would have required the court impermissibly to become involved in the 

internal doctrinal matters of the defendant religious organization, the trial court properly granted the latter‟s motion to dismiss. 

 

b. Article Eighth, § 1, Connecticut Constitution, Free Public Schools 

 

Connecticut Coalition for Justice in Education Funding, Inc. v. Rell, 295 Conn. 240 (2010) (March 10, 2010; 

Majority – Norcott, Katz and Schaller, Js, Concurring – Palmer and Schaller, Js., Dissenting – Vertefeuille, 

Zarella and McLachlan, Js.; Trial Court – Shortall, J.). 

 

Rule:   
Under the constitution of Connecticut, the state must “provide a substantially equal educational opportunity to its youth in its 

free public elementary and secondary schools” and the Supreme Court has a role in ensuring that our state's public school 

students receive that fundamental guarantee.  In this public interest appeal, the Supreme Court considered whether article 

eighth, § 1, of the constitution of Connecticut also guarantees students in our state's public schools the right to a particular 

minimum quality of education, namely, suitable educational opportunities.   

 

“[W]e conclude that article eighth, § 1, of the Connecticut constitution guarantees Connecticut's public school students 

educational standards and resources suitable to participate in democratic institutions, and to prepare them to attain productive 

employment and otherwise to contribute to the state's economy, or to progress on to higher education.” 

 

c. Due Process 
 

i. Liberty Interests 

                                                        
72 The defendant‟s petition for certification is granted, limited to the following issue:  “Did 

the Appellate Court properly hold that there was sufficient evidence that the defendant 

violated his probation by committing the offense of risk of injury to a child in violation of 
General Statutes § 53-21 (a) (1)?” 



 

State v. Rupar, 293 Conn. 489 (2009) (September 22, 2009; Zarella, J.; Trial Court – Iannotti, J.). 

 

Rule:   

Convicted persons do not have a liberty interest under the fourteenth amendment to the United States constitution in receiving 

prison sentences that are proportional to the prison sentences of similarly situated offenders. 
 

ii. Procedural 

 

a. Actions of the Court 

 

In re Tremaine C., 117 Conn. App. 521, cert. denied, 294 Conn. 920 (2009) (October 13, 2009; Schaller, J.; 

Trial Court – Conway, J.). 

 

Rule:   

The United States Supreme Court in Mathews v. Eldridge, 424 U.S. 319, 335 (1976), established a three part test to determine 

whether the actions of the court violated a party's right to procedural due process.  The three factors to be considered are:  1) 

the private interest that will be affected by the state action; 2) the risk of an erroneous deprivation of such interest, given the 
existing procedures, and the value of any additional or alternate procedural safeguards; and, 3) the government's interest, 

including the fiscal and administrative burdens attendant to increased or substitute procedural requirements.  Due process 

analysis requires balancing the government's interest in existing procedures against the risk of erroneous deprivation of a 

private interest inherent in those procedures. 

 

b. Public Contract 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   
The Supreme Court concluded that the plaintiff's limited property interest in a contract with the defendant was not an 

entitlement to which due process protections apply. 

 

Reasoning: 

 Procedural due process imposes constraints on governmental decisions which deprive individuals of liberty or 

property interests within the meaning of the due process clause of the fourteenth amendment.  In order for a person to have a 

property interest in a benefit such as the right to payment under a contract, he must have more than a unilateral expectation of 

it.  He must, instead, have a legitimate claim of entitlement to it.  When determining whether a plaintiff has a claim of 

entitlement, the court must focus on the applicable statute, contract or regulation that purports to establish the benefit.  

Although a public contract can confer a protectable benefit, not every contract does so and the type of interest a person has in 

the enforcement of an ordinary commercial contract often is qualitatively different from the interests the United States 

Supreme Court has thus far viewed as property entitled to procedural due process protection. 
 

c. Property Interest 

 

Honulik v. Greenwich, 293 Conn. 698 (2009) (October 13, 2009; Majority – Schaller, Norcott, Zarella and 

McLachlan, Js., Dissenting – Katz, J., Rogers, C. J., and Vertefeuille, J.; Trial Court – Shay, J.). 

 

Rule:   

The Supreme Court held that the trial court improperly concluded that the collective bargaining agreement required the 

defendant to hire the candidate with the highest score on the promotional examination.   Because the position of police captain 

is outside the bargaining unit, the town had discretion to promote any candidate from the promotional list irrespective of their 

ranking according to examination score; and because the town has discretion to hire out of rank order, it did not deprive the 
plaintiff of his property interest without due process of law.  

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The procedural component of the due process clause does not protect everything that might be described as a benefit:  to have a 

property interest in a benefit, a person clearly must have more than an abstract need or desire and more than a unilateral 

expectation of it.  He must, instead, have a legitimate claim of entitlement to it.  Such entitlements are, of course, not created 

https://www.lexis.com/research/buttonTFLink?_m=c2bf2784af338ffacaafe28275d2533d&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b117%20Conn.%20App.%20521%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=15&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b424%20U.S.%20319%2c%20335%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVlb-zSkAb&_md5=6983aad8783acc8da5e77847847ad25c


by the constitution.  Rather, they are created and their dimensions are defined by existing rules or understandings that stem 

from an independent source such as state law. 

 

The Appellate Court in Morgan v. Bubar did not find a property interest in an entitlement to an investigation, because an 

entitlement to process cannot constitute a property interest within the meaning of the due process clause.  

 
d. Void for Vagueness 

 

State v. Maurice M., 116 Conn. App. 1, cert. granted, 293 Conn. 926 (2009) (July 28, 2009; Bishop, J.; Trial 

Court – T. Sullivan, J.).
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Rule:   

“The void for vagueness doctrine is a procedural due process concept that originally was derived from the guarantees of due 

process contained in the fifth and fourteenth amendments to the United States constitution.  The Connecticut constitution also 

requires that statutes with penal consequences provide sufficient notice to citizens to apprise them of what conduct is 

prohibited....The constitutional injunction that is commonly referred to as the void for vagueness doctrine embodies two central 

precepts:  the right to fair warning of the effect of a governing statute or regulation and the guarantee against standardless law 

enforcement….If the meaning of a statute can be fairly ascertained a statute will not be void for vagueness since [m]any 
statutes will have some inherent vagueness, for [i]n most English words and phrases there lurk uncertainties….For statutes that 

do not implicate the especially sensitive concerns embodied in the first amendment, we determine the constitutionality of a 

statute under attack for vagueness by considering its applicability to the particular facts at issue."  

 

"In challenging the constitutionality of a statute, the defendant bears a heavy burden.  To prevail on his vagueness claim, [t]he 

defendant must demonstrate beyond a reasonable doubt that the statute, as applied to him, deprived him of adequate notice of 

what conduct the statute proscribed or that he fell victim to arbitrary and discriminatory enforcement….The proper test for 

determining [whether] a statute is vague as applied is whether a reasonable person would have anticipated that the statute 

would apply to his or her particular conduct….The test is objectively applied to the actor's conduct and judged by a reasonable 

person's reading of the statute…."  (Emphasis added.)  

 
If the language of a statute fails to provide definite notice of prohibited conduct, "fair warning can be provided by prior judicial 

opinions involving the statute;” or "by an examination of whether a person of ordinary intelligence would reasonably know 

what acts are permitted or prohibited by the use of his common sense and ordinary understanding." 

 

d. Equal Protection 

 

i. Generally 

 

Broadnax v. New Haven, 294 Conn. 280 (2009) (December 15, 2009; Rogers, C. J.; Trial Court – Levin, Munro, 

Corradino, Js.). 

 

Rule:   
In Broadnax v. New Haven, the Supreme Court reversed the jury verdict in favor of the plaintiffs, two African-American 

firefighters, based upon the court‟s conclusion that the plaintiffs failed to meet their burden of proving that the defendant had 

violated their equal protection rights.  Specifically, the plaintiffs alleged that the facially neutral, evenly applied practice of 

underfilling had an adverse effect on African-American fire-fighters and was motivated by discriminatory animus.  The 

Supreme Court found that there was insufficient evidence presented to support a finding that the practice of underfilling had a 

discriminatory effect and, therefore, that the plaintiffs did not satisfy the first prong of an equal protection violation. 

 

Reasoning: 

 The equal protection clause of the fourteenth amendment commands that no state shall “deny to any person within its 

jurisdiction the equal protection of the laws,” which is essentially a direction that all persons similarly situated should be 

treated alike.  "To establish a violation of the equal protection clause of the fourteenth amendment to the United States 
constitution, the plaintiff must prove that the state discriminated against him based on an impermissible, invidious 

classification….Therefore, the plaintiff must prove that the action had a discriminatory effect and that it was motivated by a 

                                                        
73 The defendant‟s petition for certification is granted, limited to the following issue:  “Did 

the Appellate Court properly hold that there was sufficient evidence that the defendant 

violated his probation by committing the offense of risk of injury to a child in violation of 
General Statutes § 53-21 (a) (1)?” 

https://www.lexis.com/research/buttonTFLink?_m=9c8bd31df3fbfdf2fa023d585cf1d13e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=56&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%205&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAb&_md5=04a6d5f690510d96924fa28932e84a8c
https://www.lexis.com/research/buttonTFLink?_m=9c8bd31df3fbfdf2fa023d585cf1d13e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=57&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%2014&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAb&_md5=1e6797cfaac07390d669416aa9103e4d
https://www.lexis.com/research/buttonTFLink?_m=9c8bd31df3fbfdf2fa023d585cf1d13e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%201%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=58&_butInline=1&_butinfo=U.S.%20CONST.%20AMEND.%201&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAb&_md5=48b284703aff7c84e8aea9b190501ade


discriminatory purpose….Put another way, the plaintiff must establish that he, compared with others similarly situated, was 

selectively treated…and…that such selective treatment was based on impermissible considerations such as race, religion, intent 

to inhibit or punish the exercise of constitutional rights, or malicious or bad faith intent to injure a person."   (Citations omitted; 

internal quotation marks omitted.)  

 "To establish that an even-handedly applied, facially neutral law should be [treated as if it classified on the basis of 

race], the challenger normally must show that (1) the law has such a disproportionate impact on one of several groups (i.e., 
race, national origin, alienage, gender or illegitimacy) that we may view the law as if it created such a classification on its face, 

and (2) a discriminatory purpose motivated the actions of the government officials."  

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The equal protection clause of the fourteenth amendment to the United States constitution is essentially a direction that all 

persons similarly situated should be treated alike.  A violation of equal protection by selective treatment arises if:  1) the 

person, compared with others similarly situated, was selectively treated; and, 2) such selective treatment was based on 

impermissible considerations such as race, religion, intent to inhibit or punish the exercise of constitutional rights, or malicious 

or bad faith intent to injure a person.  
 

ii. Public Employment 

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The plaintiff alleged equal protection violations by the defendant for his failure to conduct an investigation into the allegations 

of workplace violence against the plaintiff when allegations against other similarly situated employees were investigated.  The 

plaintiff did not assert that her different treatment was caused by her membership in a particular class.  As such, the plaintiff's 

equal protection claim may be considered a "class-of-one" claim.  The class-of-one theory of equal protection does not apply in 

the public employment context.  Ratifying a class-of-one theory of equal protection in the context of public employment would 
impermissibly constitutionalize the employee grievance.  Thus, the Appellate Court concluded that the facts alleged did not 

state an equal protection violation. 

 

e. First Amendment, United States Constitution 

 

Thibodeau v. American Baptist Churches of Connecticut, 120 Conn. App. 666 (2010) (April 27, 2010; Beach, J.; 

Trial Court – McWeeney, J.). 

 

Rule:   

In this case, the Appellate Court discussed whether the first amendment to the constitution of the United States and article first, 

§ 3, of the constitution of Connecticut deprived the court of subject matter jurisdiction to hear plaintiff‟s claims.  Since the 

court determined that resolution of these claims would have required the court impermissibly to become involved in the 
internal doctrinal matters of the defendant religious organization, the trial court properly granted the latter‟s motion to dismiss.  

 

f. Geisler Factors/State Constitutional Claims 

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

 

Rule:  

The analytical framework by which a court determines whether, in any given instance, our state constitution affords broader 

protection to our citizens than the federal constitutional minimum is well settled.  In State v. Geisler, 222 Conn. 672, 684-86, 

the Supreme Court enumerated the following six factors to be considered in determining that issue:  1) persuasive relevant 
federal precedents; 2) the text of the operative constitutional provisions; 3) historical insights into the intent of our 

constitutional forebears; 4) related Connecticut precedents; 5) persuasive precedents of other state courts; and, 6) contemporary 

understandings of applicable economic and sociological norms, or as otherwise described, relevant public policies. 

 

g. Parent‟s Right to Raise Children 

 

In re Tremaine C., 117 Conn. App. 521, cert. denied, 294 Conn. 920 (2009) (October 13, 2009; Schaller, J.; 

Trial Court – Conway, J.). 



 

Rule:   

The right of a parent to raise his or her children has been recognized as a basic constitutional right. 

 

8. Constructive Discharge 

 

Sophia v. Danbury, 116 Conn. App. 68 (2009) (July 28, 2009; Beach, J.; Trial Court – Cremins, J.). 

  

Rule:   

There is no independent common-law cause of action for “constructive discharge.”  For a plaintiff to prevail on a claim 

alleging a constructive discharge under Sheets v. Teddy‟s Frosted Foods, Inc., 179 Conn. 471 (1980), he must prove not only 

constructive discharge, but also causation:  that is, that the discharge occurred for a reason violating public policy.  

Constructive discharge refers to the situation in which the defendant makes the plaintiff‟s working conditions so intolerable 

that a reasonable person in his situation would have deemed that leaving his employment was his only alternative.  

 

9. Contracts 

 

a. Bad Faith/Covenant of Good Faith & Fair Dealing 
 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

It is axiomatic that the duty of good faith and fair dealing is a covenant implied into a contract or a contractual relationship.  In 

other words, every contract carries an implied duty requiring that neither party do anything that will injure the right of the other 

to receive the benefits of the agreement.  The covenant of good faith and fair dealing presupposes that the terms and purpose of 

the contract are agreed upon by the parties and that what is in dispute is a party's discretionary application or interpretation of a 

contract term.  To constitute a breach of the implied covenant of good faith and fair dealing, the acts by which a defendant 

allegedly impeded the plaintiff's right to receive benefits that he or she reasonably expected to receive under the contract must 
have been undertaken in bad faith.  

 

Bad faith has been defined in our jurisprudence in various ways.  Bad faith in general implies both actual or constructive fraud, 

or a design to mislead or deceive another, or a neglect or refusal to fulfill some duty or some contractual obligation, not 

prompted by an honest mistake as to one's rights or duties, but by some interested or sinister motive….Bad faith means more 

than mere negligence; it involves a dishonest purpose.  Bad faith may be overt or may consist of inaction, and it may include 

evasion of the spirit of the bargain. 

 

Practice Note: 

1. When alleging a claim of bad faith, you must allege the facts that support your claim.  Mere conclusory statements of 

law, without factual support are not enough to survive a motion to strike. 

 
b. Confidentiality Agreement 

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

  

Rule:  Matter of First Impression 

 

An agreement that restricts speech, but that does not expressly refer to first amendment rights, constitutes a valid waiver of 

those rights, as long as the waiver was intelligent and voluntary.  The defendant, a private party, validly waived her first 

amendment rights by signing the confidentiality agreement with the plaintiff, another private party.   

 
Reasoning: 

In Perricone v. Perricone, the Supreme Court approved the finding that the defendant voluntarily and intelligently 

waived her first amendment rights by entering into the confidentiality agreement.  In support of this conclusion, the court stated 

that, as long as the defendant knew the substance of the restrictions that the confidentiality agreement placed on her speech and 

voluntarily agreed to them, there was no requirement that she be expressly informed that the confidentiality agreement limited 

her first amendment rights.  

A waiver is ordinarily an intentional relinquishment or abandonment of a known right or privilege.  An effective 

waiver presupposes full knowledge of the right or privilege allegedly being waived and some act done designedly or 



knowingly to relinquish it.  Moreover, the waiver must be accomplished with sufficient awareness of the relevant 

circumstances and likely consequences. 

Contractual waivers of first amendment rights are presumptively enforceable, and the burden of proving their 

invalidity in on the party seeking to avoid the waiver.  The determination of whether there has been an intelligent waiver 

depends, in each case, upon the particular facts and circumstances surrounding that case, including the background, experience, 

and conduct of the waiving party. 
An agreement that restricts speech, but that does not expressly refer to first amendment rights, constitutes a valid 

waiver of those rights, as long as the waiver was intelligent and voluntary.  In determining whether a waiver of first 

amendment rights was intelligent and voluntary, the court should consider whether the parties to the contract had relative 

bargaining equality, whether they negotiated the terms of the contract, whether the party seeking to avoid the waiver was 

advised by competent counsel and the extent to which that party has benefited from the agreement.  Although there is no 

requirement that the agreement expressly refer to first amendment rights, the court should also consider whether the contractual 

provision restricting speech was conspicuous.  

In Perricone v. Perricone, the court stated that there was no dispute that the defendant and the plaintiff had relative bargaining 

equality during the dissolution proceedings -- they negotiated the terms of the confidentiality contract, and the defendant, who 

was represented by competent counsel, voluntarily signed the confidentiality agreement and significantly benefited from it.  In 

addition, the clear and unambiguous purpose of the entire confidentiality agreement was to restrict the parties' speech.  

Accordingly, the trial court properly found that the defendant intelligently and voluntarily had waived her first amendment 
rights. 

 

c. Construction of 

 

Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 

Rule: 

Although ordinarily the question of contract interpretation, being a question of the parties' intent, is a question of fact, however, 

where there is definitive contract language, the determination of what the parties intended by their contractual commitments is 

a question of law.  The interpretation and construction of a written contract present only questions of law, within the province 
of the court so long as the contract is unambiguous and the intent of the parties can be determined from the agreement's face.  

The legal effect of a contract is a question of law for the court. 

 

Fiorelli v. Gorsky, 120 Conn. App. 298 (2010) (April 6, 2010; Schaller, J.; Trial Court – Radcliffe, J.). 

 

Rule:   

In construing a written lease, which constitutes a written contract, three elementary principles must be kept constantly in mind:  

1) the intention of the parties is controlling and must be gathered from the language of the lease in the light of the 

circumstances surrounding the parties at the execution of the instrument; 2) the language must be given its ordinary meaning 

unless a technical or special meaning is clearly intended; and, 3) the lease must be construed as a whole and in such a manner 

as to give effect to every provision, if reasonably possible. 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:  

Although ordinarily the question of contractual intent presents a question of fact for the ultimate factfinder, when the language 

is clear and unambiguous it becomes a question of law for the court. 

 

d. Elements 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

The elements of a breach of contract action are the formation of an agreement, performance by one party, breach of the 

agreement by the other party and damages. 

 

e. Hold Harmless Agreements 

 



Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 

Rule:   

The Appellate Court upheld the enforcement of a hold harmless provision because it was an agreement to allocate a predictable 

risk between two commercial entities of equal bargaining power, and the provision was not an attempt to limit liability for 
personal injuries.74  Further, the hold harmless agreement in this case did not violate the public policy because horse breeding 

did not appreciably impact the health or safety of the general public, it was not an essential practice and both the plaintiff and 

the defendant were commercial entities of equal knowledge and bargaining power.  The plaintiff had other available veterinary 

options regarding where she chose to board her horse. 

Reasoning: 

Connecticut courts generally disfavor hold harmless provisions as against public policy.  The law does not favor 

contract provisions which relieve a person from his own negligence.  Our courts are careful not to allow hold harmless 

provisions to preclude recovery where there is unequal bargaining power between contracting parties.  Nonetheless, our courts 
have recognized the enforceability of hold harmless provisions releasing a defendant from liability for his own negligence 

where the parties to the contract are both commercial entities.  In modern commerce, indemnity clauses are no longer so 

unusual as to require such specific mention of the indemnitee's conduct as being within the scope of the indemnifying 

obligation.  Indemnity clauses in contracts entered into by businesses should be viewed realistically as methods of allocating 

the cost of the risk of accidents apt to arise from the performance of the contract. 

 In Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, the court rejected the plaintiff‟s argument that the hold 

harmless agreement was against public policy.  Although it is well established that parties are free to contract for whatever 

terms on which they may agree, it is equally well established that contracts that violate public policy are unenforceable.  A 

frequently cited standard for determining whether exculpatory agreements violate public policy was set forth by the Supreme 

Court of California in Tunkl v. Regents of the University of California, 60 Cal. 2d 92 (1963).   In Tunkl, the court concluded 

that exculpatory agreements violate public policy if they affect the public interest adversely and identified six factors (Tunkl 
factors) relevant to this determination:  1) the agreement concerns a business of a type generally thought suitable for public 

regulation; 2) the party seeking exculpation is engaged in performing a service of great importance to the public, which is often 

a matter of practical necessity for some members of the public; 3) the party holds himself out as willing to perform this service 

for any member of the public who  seeks it, or at least for any member coming within certain established standards; 4) as a 

result of the essential nature of the service, in the economic setting of the transaction, the party invoking exculpation possesses 

a decisive advantage of bargaining strength against any member of the public who seeks his services; 5) in exercising a 

superior bargaining power the party confronts the public with a standardized adhesion contract of exculpation, and makes no 

provision whereby a purchaser may pay additional reasonable fees and obtain protection against negligence; and, 6) as a result 

of the transaction, the person or property of the purchaser is placed under the control of the seller, subject to the risk of 

carelessness by the seller or his agents.  An exculpatory agreement may affect the public interest adversely even if some of the 

Tunkl factors are not satisfied.  

In Hanks v. Powder Ridge Restaurant Corp., 276 Conn. 314 (2005), our Supreme Court held that "[n]o definition of 
the concept of public interest can be contained within the four corners of a formula….[T]he ultimate determination of what 

constitutes the public interest must be made considering the totality of the circumstances of any given case against the 

backdrop of current societal expectations….Thus, our analysis is guided, but not limited, by the Tunkl factors, and is informed 

by any other factors that may be relevant given the factual circumstances of the case and current societal expectations."  

(Citations omitted; internal quotation marks omitted.) 

 

f. Merger Clause 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

                                                        
74 The applicable part of the agreement provided:  “Candlewood Equine and its 

employees…will endeavor to properly supervise and directly provide proper, professional 

care for your horse.  As the horse owner, you understand and agree that there is inherent 
risk involved with the handling and management of horses and you hereby agree to release 

and hold harmless Candlewood Equine and its employees…from and against any liabilities, 

claims and damages associated with the horse, its medical or professional care, boarding, 

or conduct while at Candlewood Equines unless the same results from Candlewood Equine‟s 
gross negligence or willful misconduct.” 



Rule: 

A contract that contains a merger clause manifests the parties' intent to prohibit a court from considering extrinsic evidence to 

determine whether the contract is a full integration of the parties' intention.  

 

The absence of a merger clause is not evidence that a contract is incomplete or ambiguous.  

 
g. Mutual Understanding 

 

Rosenblit v. Laschever, 115 Conn. App. 282 (2009) (June 23, 2009; Lavine, J.; Trial Court – Wiese and Elgo, 

Js.). 

 

Rule:   

The existence of a contract is a question of fact to be determined by the trier on the basis of all of the evidence.  To form a 

valid and binding contract in Connecticut, there must be a mutual understanding of the terms that are definite and certain 

between the parties.  In order for an enforceable contract to exist, the court must find that the parties' minds had truly met.  If 

there has been a misunderstanding between the parties, or a misapprehension by one or both so that their minds have never 

met, no contract has been entered into by them and the court will not make for them a contract which they themselves did not 

make.  In the formation of contracts it was long ago settled that secret, subjective intent is immaterial, so that mutual assent is 
to be judged only by overt acts and words rather than by the hidden, subjective or secret intention of the parties.  

 

h. Ratification 

 

Gengaro v. New Haven, 118 Conn. App. 642 (2009) (December 29, 2009; DiPentima, J.; Trial Court – 

Thompson, J.). 

 

Rule:   

The plaintiff ratified the agreement between the parties, and, therefore, the agreement could not, as a matter of law, be voided 

due to undue influence.  

 
Reasoning: 

 The plaintiff in this case brought an action to void the agreement because of undue influence.  Contracts obtained by 

duress or undue influence are deemed invalid because in both circumstances the free assent of one of the parties in making the 

contract is lacking.  Ratification results, as a matter of law, if the party who executed the contract under duress or undue 

influence accepts the benefits flowing from the contract or remains silent or acquiesces in the contract for any considerable 

length of time after opportunity is afforded to annul or avoid it.  Ratification of a voidable contract is ordinarily a matter of 

intent. 

 In this case, the plaintiff waited ten months to file the first complaint against the city, and, as is reflected in the record, 

the plaintiff made several calls to the city to ensure that he would continue receiving payments pursuant to the agreement in the 

months after the agreement was signed.  Further, the plaintiff did receive the benefits that were bargained for in the agreement.  

As the court stated in its memorandum of decision granting the motions for summary judgment:  "How can a contractual 

arrangement be declared null and void when one of the parties has received the major part of the benefits contracted for?"  
Therefore, because the plaintiff had seven days to rescind, pursuant to the terms, after the signing of the agreement, took 

actions to confirm that he would receive the benefits of the agreement, accepted and enjoyed the benefits of the agreement 

and did not bring an action claiming that the agreement was void until at least ten months after it was signed, he effectively 

ratified the agreement, and, therefore, the agreement could not, as a matter of law, be voided due to undue influence.  

 

i. Settlement Agreement 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule:   
A settlement agreement is summarily enforceable if, although clear and unambiguous on its face, it is allegedly incomplete 

because it did not provide for the exchange of mutual releases.  

 

Reasoning: 

A trial court has the inherent power to enforce summarily a settlement agreement as a matter of law when the terms of 

the agreement are clear and unambiguous.  

Contract language is unambiguous when it has a definite and precise meaning concerning which there is no 

reasonable basis for a difference of opinion.  The proper inquiry focuses on whether the agreement on its face is reasonably 



susceptible of more than one interpretation.  It must be noted, however, that the mere fact that the parties advance different 

interpretations of the language in question does not necessitate a conclusion that the language is ambiguous.  A court will not 

torture words to import ambiguity where the ordinary meaning leaves no room for ambiguity.  Similarly, any ambiguity in a 

contract must emanate from the language used in the contract rather than from one party's subjective perception of the terms.   

In Massey v. Branford, the Appellate Court rejected the plaintiff‟s argument that the settlement agreement was not an 

enforceable contract because the parties did not have an "identical understanding" of the terms of the contract.  This conclusion 
was based on the finding of the trial court that the intent of the parties, as expressed in the agreement, was to enter into a 

binding settlement.  The Appellate Court also rejected the plaintiff‟s argument that the fact that the parties dispute the terms of 

the agreement rendered the agreement ambiguous and unenforceable.  The court declined to accept the plaintiff‟s claim that the 

written agreement to which he had subscribed became nugatory because of a clause that it did not contain.  

 

j. Third Party Beneficiary 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:  

A third party beneficiary may enforce a contractual obligation without being in privity (i.e. one who exchanges the promissory 
words or one to whom the promissory words are directed) with the actual parties to the contract.  Therefore, a third party 

beneficiary who is not a named obligee in a given contract may sue the obligor for breach.  The ultimate test to be applied in 

determining whether a person has a right of action as a third party beneficiary is whether the intent of the parties to the contract 

was that the promisor should assume a direct obligation to the third party beneficiary.   

 

k. Undue Influence 

 

Gengaro v. New Haven, 118 Conn. App. 642 (2009) (December 29, 2009; DiPentima, J.; Trial Court – 

Thompson, J.). 

 

Rule:   
The plaintiff ratified the agreement between the parties, and, therefore, the agreement could not, as a matter of law, be voided 

due to undue influence.  

 

Reasoning: 

 The plaintiff in this case brought an action to void the agreement because of undue influence.  Contracts obtained by 

duress or undue influence are deemed invalid because in both circumstances the free assent of one of the parties in making the 

contract is lacking.  Ratification results, as a matter of law, if the party who executed the contract under duress or undue 

influence accepts the benefits flowing from the contract or remains silent or acquiesces in the contract for any considerable 

length of time after opportunity is afforded to annul or avoid it.  Ratification of a voidable contract is ordinarily a matter of 

intent. 

 In this case, the plaintiff waited ten months to file the first complaint against the city, and, as is reflected in the record, 

the plaintiff made several calls to the city to ensure that he would continue receiving payments pursuant to the agreement in the 
months after the agreement was signed.  Further, the plaintiff did receive the benefits that were bargained for in the agreement.  

As the court stated in its memorandum of decision granting the motions for summary judgment:  "How can a contractual 

arrangement be declared null and void when one of the parties has received the major part of the benefits contracted for?"  

Therefore, because the plaintiff had seven days to rescind, pursuant to the terms, after the signing of the agreement, took 

actions to confirm that he would receive the benefits of the agreement, accepted and enjoyed the benefits of the agreement 

and did not bring an action claiming that the agreement was void until at least ten months after it was signed, he effectively 

ratified the agreement, and, therefore, the agreement could not, as a matter of law, be voided due to undue influence.  

 

l. Void as Against Public Policy 

 

 10. CUTPA 
 

a. Attorney‟s Fees 

 

i. Generally 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 



Rule:  

Awarding attorney's fees under CUTPA is discretionary and the exercise of such discretion will not ordinarily be interfered 

with on appeal unless the abuse is manifest or injustice appears to have been done. 

 

b. Class Action 

 

Neighborhood Builders, Inc. v. Madison, 294 Conn. 651 (2010) (February 2, 2010; Zarella, J.; Trial Court – 

Cremins, J.). 

 

Rule:   

In order to certify a CUTPA claim for class action status, the representative plaintiffs must prove, in addition to the fact that the 

defendant engaged in unfair or deceptive acts or practices, that each putative class member has suffered an ascertainable loss as 

a result of the defendant's acts or practices.  The issue of ascertainable loss, or standing, must be addressed before a court may 

consider the other criteria for class certification.  The ascertainable loss requirement is a threshold barrier that limits the class of 

persons who may bring a CUTPA action seeking either actual damages or equitable relief.  

  

In the present case, the court did exactly as required.  The trial court first examined federal and state antitrust and CUTPA law 

in determining that the plaintiffs had suffered an ascertainable loss.  The court then considered the requirements of numerosity, 
commonality, typicality, adequacy of representation, predominance and superiority in limiting the putative class to those 

entities that had paid the permit fees directly to the town.  In its discussion of predominance, the trial court set forth the legal 

principles discussed and used by this court in Collins v. Anthem Health Plans, Inc., 275 Conn. 309, 329-32 (2005), in which 

the Supreme Court determined whether the CUTPA claim in that case merited class action status.  The trial court then 

concluded that generalized, rather than individualized, evidence would be sufficient to prove that the permit fees were 

excessive and that the class members had suffered an ascertainable loss.  Accordingly, the Supreme Court concluded that the 

trial court properly considered the unique issues that distinguished the CUTPA claim from the plaintiffs' other claims and that 

it did not abuse its discretion by failing to consider any CUTPA specific factors in ruling on the plaintiffs' motion for class 

certification. 

 

c. Mere Incompetence Not CUTPA Violation 
 

Naples v. Keystone Building & Development Corp., 295 Conn. 214 (2010) (March 30, 2010; Majority - Norcott, 

J., Rogers, C. J., Katz, J., Palmer, J., Vertefeuille, J., and McLachlan, J., Concurring – Zarella, J.; Trial Court 

– Stengel, J.T.R.). 

 

Rule:   

In the absence of aggravating unscrupulous conduct, mere incompetence does not by itself mandate a trial court to find a 

CUTPA violation. 

 

d. Pleading 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

A claim under CUTPA must be pleaded with particularity to allow evaluation of the legal theory upon which the claim is 

based. 

 

e. Punitive Damages 

 

i. Generally 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

In order to award punitive or exemplary damages, evidence must reveal a reckless indifference to the rights of others or an 

intentional and wanton violation of those rights.  In fact, the flavor of the basic requirement to justify an award of punitive 

damages is described in terms of wanton and malicious injury, evil motive and violence.  

 

The Appellate Court held that the trial court did not abuse its discretion in granting the defendant‟s motion for punitive 



damages on the counterclaim.  The court reasonably could have found that the evidence revealed a reckless indifference on the 

part of the plaintiff to the rights of Guardian Alarm or an intentional and wanton violation of those rights.  

 

f. Unfair Practice/Cigarette Rule 

 

Blackwell v. Mahmood, 120 Conn. App. 690 (2010) (April 27, 2010; DiPentima, J.; Trial Court – Rittenband, 

J.T.R.). 

 

Rule:   

See Blackwell v. Mahmood, 703-704, for a recitation of the cigarette rule.  The trial court found that the defendant‟s deliberate 

withholding of the plaintiff‟s $40,000 satisfied the criteria of the cigarette rule.  Thus, the trial court properly awarded damages 

pursuant to CUTPA. 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

 

Rule:   

It is well settled that in determining whether a practice violates CUTPA our courts have adopted the criteria set out in the 
cigarette rule by the federal trade commission for determining when a practice is unfair:  1) whether the practice, without 

necessarily having been previously considered unlawful, offends public policy as it has been established by statutes, the 

common law, or otherwise -- whether, in other words, it is within at least the penumbra of some common law, statutory, or 

other established concept of unfairness; 2) whether it is immoral, unethical, oppressive, or unscrupulous; 3) whether it causes 

substantial injury to consumers, competitors or other businessmen.  

 

All three criteria do not need to be satisfied to support a finding of unfairness.  A practice may be unfair because of the degree 

to which it meets one of the criteria or because to a lesser extent it meets all three.  Thus a violation of CUTPA may be 

established by showing either an actual deceptive practice or a practice amounting to a violation of public policy.  Furthermore, 

a party need not prove an intent to deceive to prevail under CUTPA.  

 
In Keller, the Appellate Court upheld the trial court‟s determination that the plaintiff failed to state an actionable unfair trade 

practices claim that violates CUTPA.  In Keller, both parties honored the terms of the contract and the plaintiff did not allege 

facts to show that the defendant ever stopped honoring the same.  The fact that the defendant subsequently sued the plaintiff 

alleging a secret relationship with defendant‟s in-house counsel with respect to the real estate contract was not unfair, unethical 

or unscrupulous. 

 

Naples v. Keystone Building & Development Corp., 295 Conn. 214 (2010) (March 30, 2010; Majority - Norcott, 

J., Rogers, C. J., Katz, J., Palmer, J., Vertefeuille, J., and McLachlan, J., Concurring – Zarella, J.; Trial Court 

– Stengel, J.T.R.). 

 

Rule:   

CUTPA provides:  "No person shall engage in unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce."  General Statutes § 42-110b (a).  It is well settled that in determining whether a practice 

violates CUTPA our Supreme Court has adopted the criteria set out in the cigarette rule by the Federal Trade Commission for 

determining when a practice is unfair:  1) whether the practice, without necessarily having been previously considered 

unlawful, offends public policy as it has been established by statutes, the common law, or otherwise--in other words, it is 

within at least the penumbra of some common law, statutory, or other established concept of unfairness; 2) whether it is 

immoral, unethical, oppressive, or unscrupulous; 3) whether it causes substantial injury to consumers, competitors or other 

businesspersons.  All three criteria do not need to be satisfied to support a finding of unfairness.  A practice may be unfair 

because of the degree to which it meets one of the criteria or because to a lesser extent it meets all three. 

 

Not every contractual breach rises to the level of a CUTPA violation. 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:   

See Rossman v. Morasco, 247, for recital of the cigarette rule.  In this case, the Appellate Court held that there was sufficient 

evidence for the jury reasonably to have concluded that the plaintiff violated CUTPA (on the counterclaim) in that he “did 

whatever he needed to do to get accounts for United Alarm, which included, inter alia, using confidential information 



concerning customer accounts to solicit customers to switch to United Alarm and telling them about nonexistent security 

issues.” 

 

11. Defamation 

 

a. Generally 
 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

A defamatory statement is defined as a communication that tends to harm the reputation of another as to lower him in the 

estimation of the community or to deter third persons from associating or dealing with him.  To establish a prima facie case of 

defamation, the plaintiff must demonstrate that:  1) the defendant published a defamatory statement; 2) the defamatory 

statement identified the plaintiff to a third person; 3) the defamatory statement was published to a third person; and, 4) the 

plaintiff's reputation suffered injury as a result of the statement. 

 

b. Absolute Immunity 

 
i. Quasi-Judicial Proceeding 

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The department of correction's affirmative action investigation process constituted a quasi-judicial proceeding and, 

accordingly, statements made within the context of such an investigation are appropriately afforded absolute privilege.  

Further, the Appellate Court concluded that the alleged defamatory statements in this case were made in the course of the 

quasi-judicial proceeding and related to the subject matter of the same.  (Note that the determination of immunity is not 

dependent on the outcome of the proceeding.) 

 
Reasoning: 

Damages cannot be recovered for a defamatory statement, even if it is falsely and maliciously published, in a situation 

where absolute immunity applies.  Like the privilege which is generally applied to pertinent statements made in formal judicial 

proceedings, an absolute privilege also attaches to relevant statements made during administrative proceedings which are 

quasi-judicial in nature.  Once it is determined that a proceeding is quasi-judicial in nature, the absolute privilege that is granted 

to statements made in furtherance of it extends to every step of the proceeding until final disposition.  

The judicial proceeding to which absolute immunity attaches has not been defined very exactly.  It includes any 

hearing before a tribunal which performs a judicial function, ex parte or otherwise, and whether the hearing is public or not.  It 

includes, for example, lunacy, bankruptcy, or naturalization proceedings, and an election contest.  It extends also to the 

proceedings of many administrative officers, such as boards and commissions, so far as they have powers of discretion in 

applying the law to the facts which are regarded as judicial or quasi-judicial, in character. 

Our Supreme Court delineated several factors that assist in determining whether a proceeding is quasi-judicial in 
nature.  These factors include whether the body has the power to:  1) exercise judgment and discretion; 2) hear and determine 

or to ascertain facts and decide; 3) make binding orders and judgments; 4) affect the personal or property rights of private 

persons; 5) examine witnesses and hear the litigation of the issues on a hearing; and, 6) enforce decisions or impose penalties.  

Further, it is important to consider whether there is a sound public policy reason for permitting the complete freedom of 

expression that a grant of absolute immunity provides. 

 

c. Employment Decisions, Qualified Immunity Defense 

 

Gambardella v. Apple Health Care, Inc., 291 Conn. 620 (2009) (May 19, 2009; Katz, J.; Trial Court – Pitman 

and Gallagher, Js.). 

 
Rule:  Clarification of Prior Case Law 

   

The settled law in Connecticut is that a showing of either actual malice or malice in fact will defeat a defense of qualified 

privilege in the context of employment decisions.  “Actual malice” is defined as the publication of a false statement with 

knowledge of its falsity or reckless disregard for its truth; and “malice in fact” is defined as the publication of a false statement 

with bad faith or improper motive.  Although whether a defendant has published a false statement with reckless disregard for 

its truth is not easily captured in a simple definition, our Supreme Court has held that “reckless disregard” may be found when 

an individual publishes defamatory statements with a high degree of awareness of probable falsity or entertained serious doubts 



as to the truth of the publication.  

 

Reasoning: 

A defamatory statement is defined as a communication that tends to harm the reputation of another as to lower him in 

the estimation of the community or to deter third persons from associating or dealing with him.  To establish a prima facie case 

of defamation, the plaintiff must demonstrate that:  1) the defendant published a defamatory statement; 2) the defamatory 
statement identified the plaintiff to a third person; 3) the defamatory statement was published to a third person; and, 4) the 

plaintiff's reputation suffered injury as a result of the statement.  If the plaintiff is a public figure, however, the plaintiff also 

must prove that the defamatory statement was made with actual malice, such that the statement, when made, was made with 

actual knowledge that it was false or with reckless disregard of whether it was false.  Additionally, to recover punitive 

damages, a plaintiff must prove actual malice, regardless of whether the plaintiff is a public figure.  

A defendant may shield himself from liability for defamation by asserting the defense that the communication is 

protected by a qualified privilege.  When considering whether a qualified privilege protects a defendant in a defamation case, 

the court must resolve two inquiries.  The first is whether the privilege applies, which is a question of law over which our 

review is plenary.  The second is whether the applicable privilege nevertheless has been defeated through its abuse, which is a 

question of fact.  

In a defamation case brought by an individual who is not a public figure, the factual findings underpinning a trial 

court's decision will be disturbed only when those findings are clearly erroneous, such that there is no evidence in the record to 
support them.  In an appeal of a defamation case brought by public figure, the clear and convincing evidence standard of 

review applies, rather than clearly erroneous standard of review.  Finally, to the extent that a litigant challenges the legal 

standard that is required to establish that a privilege has been defeated, that issue is a question of law over which our review is 

plenary.  

 

d. Qualified Immunity 

 

12. Defective Highway, General Statutes § 13a-144 

 

a. Generally 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
75

 

 

Rule:   

See Himmelstein v. Windsor at p. 26. 

 

13. Defective Highway, General Statutes § 13a-149 

 

a. Generally 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
76

 

 

Rule:   

General Statutes § 13a-149 is the exclusive remedy against a municipality for injury caused by means of a defective highway. 

 

Facts: 

1. The plaintiff filed a seven count complaint against, among others, the defendant town of Windsor.  

                                                        
75 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
76 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



2. The plaintiff alleged that, while riding his bike in Windsor, he struck a Windsor police department radar trailer that 

negligently had been placed in the travel portion of the road by the defendant‟s police officers.  As a result, the 

plaintiff suffered serious injuries. 

3. Count one alleged a defective highway claim against Windsor under General Statutes § 13a-149; counts two and three 

stated negligence claims against the Windsor police chief and an unnamed agent, servant or employee of Windsor; 

and, count four set forth a nuisance claim against Windsor.  Counts five through seven were directed against the state 
and alleged breach of General Statutes § 13a-144, negligence and nuisance, respectively. 

4. The defendant, the Windsor chief of police and the unnamed agent moved to strike counts one through four.  The 

court granted the motion as to counts two, three and four, but denied it as to count one.  Specifically, the court held 

that, as a matter of law, the allegations of the complaint fell within the ambit of § 13a-149 and, therefore, that statute 

was plaintiff‟s exclusive remedy.77   

5. The plaintiff filed a notice of intent to appeal from the decision of the trial court to strike counts two, three and four of 

the original complaint.   

6. The defendant Windsor moved for summary judgment on the sole remaining cause of action under the municipal 

highway defect statute, § 13a-149.  The court granted this motion based on its finding that there was no genuine issue 

of material fact as to the location of the radar trailer – which was on a state highway.  Thus, the town of Windsor was 

not the party responsible for keeping that road in repair. 

7. The plaintiff appealed; the Appellate Court affirmed the decision of the trial court. 
8. The Supreme Court granted the plaintiff‟s petition for certification. 

 

Reasoning: 

General Statutes § 13a-149 legislatively abrogated the common-law immunity afforded to municipalities for injuries 

caused by defective highways.  Under § 13a-149, any person injured in person or property by means of a defective road or 

bridge may recover damages from the party bound to keep it in repair.  General Statutes § 52-557n has been construed to 

provide that, in an action against a municipality for damages resulting from a highway defect, the defective highway statute is 

the plaintiff's exclusive remedy.  A highway defect is any object in, upon, or near the traveled path, which would necessarily 

obstruct or hinder one in the use of the road for the purpose of traveling thereon, or which, from its nature and position, would 

be likely to produce that result.  To fall within the ambit of § 13a-149, a person must simply be on the highway for a legitimate 

purpose connected with travel.  The defect need not be on the actual traveled portion of the highway.  
On defendant‟s motion to strike, the trial court properly determined, as a matter of law, that the facts alleged in count four of 

the complaint constituted a highway defect claim – not a claim of nuisance, as the plaintiff argued.  The radar trailer was 

alleged to be an object in the traveled path that necessarily obstructed or hindered the use of the road for the purpose of 

traveling.  Because count four set forth an allegation of a municipal highway defect, § 13a-149 was the exclusive remedy 

available to the plaintiff.  Under Sanzone v. Board of Police Commissioners, 219 Conn. 179 (1991), the Supreme Court 

construed § 52-557n to provide that an action under the highway defect statute § 13a-149 is a plaintiff's exclusive remedy 

against a municipality or other political subdivision for damages resulting from injury to any person or property by means of a 

defective road or bridge. 

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

 
Rule:   

In enacting General Statutes § 13a-149, our legislature "imposed a penalty upon the municipality, measured by the actual injury 

caused by its disobedience of the statute, and enforceable by the person injured through an action on the statute….” 

 

b. Constructive Notice 

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

 

Rule:   

The Appellate Court elucidated the principle of constructive notice in a municipal highway defect case.  In this case, which 
involved a defective sidewalk, the court stated that a municipality is required to exercise a greater degree of care over its 

sidewalks than other traveled ways.         

 

                                                        
77

 The state had previously moved to dismiss counts six and seven of the complaint, which the court granted.  

Thereafter, the plaintiff filed a withdrawal of its remaining count against the state, count five, a highway defect 
claim under General Statutes § 13a-144. 
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Facts: 

1. The plaintiff, an elderly woman, filed a claim against the city of New Haven alleging a defective sidewalk under the 

municipal defective highway statute, General Statutes § 13a-149.   

2. The plaintiff tripped on a decorative metal grate surrounding the base of a tree planted in a sidewalk; she sustained 

personal injuries as a result of her fall. 

3. Over time, as the tree grew, its roots caused the grate to rise above the surrounding sidewalk, thereby, creating an 
uneven surface and tripping hazard.  

4. The court found in favor of the plaintiff; the Appellate Court affirmed. 

  

Reasoning: 

A municipality has the duty to exercise reasonable supervision over its streets and is chargeable with notice of what 

such supervision would disclose.  That duty is a reactive obligation, not anticipatory.  Although municipal liability under § 13a-

149 arises from the breach of a statutory duty, negligence principles are relevant to the statute.  (However, note that a 

prerequisite to the application of those principles is the existence of an actual defect.  On appeal, the defendant did not 

challenge the trial court‟s finding that the grate was defective.) 

The notice, actual or constructive, of a highway defect is notice of the defect itself which occasioned the injury, and 

not merely of conditions naturally productive of that defect and subsequently in fact producing it.  Further, notice of another 

defect, or of the existence of a cause likely to produce the defect, is not sufficient under § 13a-149.  Similarly, the predictability 
of a future defect does not provide the requisite notice to establish municipal liability under the statute.  To charge a defendant 

with constructive notice it is incumbent on a plaintiff to establish that the defect had been there a sufficient length of time and 

was of such a dangerous character that the defendant by the exercise of reasonable care could and should have discovered and 

remedied it.  The test is not whether a defect would have been disclosed by an examination of the particular street in question, 

but rather whether it would have been disclosed by a reasonable supervision of the streets of the defendant city as a whole.  

What constitutes reasonable care in any given context is a fact-specific inquiry.  Negligent ignorance of a defect may support a 

finding that the municipality should have discovered the defect.        

 The nature of a defect is an important consideration in determining whether a municipality is chargeable with 

constructive notice of it.  The plaintiff presented evidence in this case that the defect arose slowly, over time.  Therefore, the 

Appellate Court found that the trial court reasonably could have inferred that the defect existed for a period of time sufficient 

for the defendant to have had constructive notice thereof. 
 

c. Contributory Negligence 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
78

 

   

Rule:   

To prove a breach of statutory duty under this state's defective highway statutes, the plaintiff must prove by a preponderance of 

the evidence:  1) that the highway was defective as claimed; 2) that the defendant actually knew of the particular defect or that, 

in the exercise of its supervision of highways in the city, it should have known of that defect; 3) that the defendant, having 

actual or constructive knowledge of this defect, failed to remedy it having had a reasonable time, under all the circumstances, 

to do so; and, 4) that the defect must have been the sole proximate cause of the injuries and damages claimed, which means 
that the plaintiff must prove freedom from contributory negligence.  

 

d. Elements 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
79

 

   

Rule:   

                                                        
78 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
79 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



To prove a breach of statutory duty under this state's defective highway statutes, the plaintiff must prove by a preponderance of 

the evidence:  1) that the highway was defective as claimed; 2) that the defendant actually knew of the particular defect or that, 

in the exercise of its supervision of highways in the city, it should have known of that defect; 3) that the defendant, having 

actual or constructive knowledge of this defect, failed to remedy it having had a reasonable time, under all the circumstances, 

to do so; and, 4) that the defect must have been the sole proximate cause of the injuries and damages claimed, which means 

that the plaintiff must prove freedom from contributory negligence.  
 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

 

Rule:   

To recover under General States § 13a-149, a plaintiff "must prove, by a fair preponderance of the evidence, (1) that the 

highway was defective as claimed; (2) that the defendant actually knew of the particular defect or that, in the exercise of its 

supervision of highways in the city, it should have known of that defect; (3) that the defendant, having actual or constructive 

knowledge of this defect, failed to remedy it having had a reasonable time, under all the circumstances, to do so; and (4) that 

the defect must have been the sole proximate cause of the injuries and damages claimed, which means that the plaintiff must 

prove freedom from contributory negligence." 

 
e. Failure to Walk on Sidewalk, General Statutes § 14-300c (a) 

 

Nikiel v. Turner, 119 Conn. App. 724 (2010) (March 9, 2010; Gruendel, J.; Trial Court – Hale, J.T.R.). 

 

Rule:   

The Appellate court approved the trial court‟s instruction to the jury in this municipal highway defect case that instructed the 

jury that “[i]f you find that there was a sidewalk adjacent to the area of Middletown Avenue where [the plaintiff] allegedly fell, 

and it was practicable, practical for her to use such sidewalk, then [the plaintiff] is negligent per se and cannot prove that the 

alleged defect in the roadway was the sole proximate cause of her injuries.” 

 

Because a plaintiff seeking recovery under General Statutes § 13a-149 must prove that the defect was the sole proximate cause 
of her injuries, it follows that the plaintiff must demonstrate freedom from contributory negligence.  A finding that the plaintiff 

failed to comply with the mandate of § 14-300c (a)80 cannot be reconciled with a determination that she is free from 

contributory negligence.  Whether termed negligence per se, a presumption of negligence or evidence of negligence, where the 

court adopts the requirements of a legislative enactment as the standard of conduct of a reasonable person, a violation of the 

enactment may constitute negligence per se, or create a presumption of negligence, or make out a prima facie case of 

negligence, or constitute evidence of negligence, depending on the legal doctrine followed in a particular jurisdiction.  It 

suffices to say that failure to comply with § 14-300c (a) demonstrates negligence on the part of the plaintiff.  

 

f. Proximate Cause 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
81

 

 

Rule:   

To prove a breach of statutory duty under this state's defective highway statutes, the plaintiff must prove by a preponderance of 

the evidence, among other things, that the defect must have been the sole proximate cause of the injuries and damages claimed, 

which means that the plaintiff must prove freedom from contributory negligence.  

 

Our Supreme Court first identified the sole proximate cause standard for determining municipal liability under the predecessor 

to § 13a-149 in Bartram v. Sharon, 71 Conn. 686, 690, 43 A. 143 (1899).  This doctrine of sole proximate cause has "embraced 

the notion that a municipality's liability under the defective highway statute may be defeated by a showing of negligence on the 

                                                        
80 Section 14-300c (a) provides in relevant part:  “(a) No pedestrian shall walk along and 

upon a roadway where a sidewalk adjacent to such roadway is provided and the use 
thereof is practicable….” 
81 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
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part of either the plaintiff or some third party."  In 1920, our Supreme Court applied the sole proximate cause standard to the 

state highway defect statute and has done so consistently since that time.  

 

In Himmelstein v. Windsor, the court held that the locus of plaintiff‟s accident was a state highway, for which the plaintiff 

could have maintained a statutory claim against the state under General Statutes § 13a-144.  The fact that town employees 

created that defect by placing a radar trailer on the state road would not have caused such a claim to fail under the sole 
proximate cause requirement.  Liability depends on the existence of a defect, not the underlying causes which produced it.  In 

other words, it is the existence of the defect and the state‟s actual or constructive knowledge of and failure to remedy the defect 

that are of primary importance in making out a prima facie case of liability under § 13a-144.  (Parallel reasoning applies to a 

municipal highway defect claim.) 

 

Practice Note: 

1. Note that, in this case the plaintiff had a state highway defect claim that he voluntarily withdrew.  When in doubt, 

discuss with your colleagues whether you should withdraw a claim before you do so.   

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

 
Rule:   

To recover under General Statutes § 13a-149, a plaintiff must prove, inter alia, that the defect was the sole proximate cause of 

her injuries.  Because a plaintiff must prove that the defect was the sole proximate cause of her injuries, it follows that the 

plaintiff must demonstrate freedom from contributory negligence.  In its decision, the Appellate Court noted that the Supreme 

Court has rebuffed attempts to abandon the sole proximate cause standard.  

 

14. Duty 

   

a. Generally 

 

Lachowicz v. Rugens, 119 Conn. App. 866 (2010) (March 16, 2010; Mihalakos, J.; Trial Court – Brunetti and 

Ginocchio, Js.).
82

 

                                                        
82 See trial court opinion reported at 51 Conn. Sup. 393 (2010):  “The essential elements of 

a cause of action in negligence are well established:  duty; breach of that duty; causation; 

and actual injury….Duty is a legal conclusion about relationships between individuals, made 

after the fact, and [is] imperative to a negligence cause of action….Thus, [t]here can be no 
actionable negligence…unless there exists a cognizable duty of care….Although it has been 

said that no universal test for [duty] ever has been formulated; W. Prosser & W. Keeton, 

[Torts (5th Ed. 1984)] § 53, p. 358; our threshold inquiry has always been whether the 
specific harm alleged by the plaintiff was foreseeable to the defendant.  The ultimate test of 

the existence of the duty to use care is found in the foreseeability that harm may result if it 

is not exercised….By that is not meant that one charged with negligence must be found 
actually to have foreseen the probability of harm or that the particular injury which resulted 

was foreseeable, but the test is, would the ordinary [person] in the defendant's position, 

knowing what he knew or should have known, anticipate that harm of the general nature of 

that suffered was likely to result?...A simple conclusion that the harm to the plaintiff was 
foreseeable, however, cannot by itself mandate a determination that a legal duty exists.  

Many harms are quite literally foreseeable, yet for pragmatic reasons, no recovery is 

allowed….A further inquiry must be made, for we recognize that duty is not sacrosanct in 
itself, but is only an expression of the sum total of those considerations of policy which lead 

the law to say that the plaintiff is entitled to protection….While it may seem that there 

should be a remedy for every wrong, this is an ideal limited perforce by the realities of the 
world.  Every injury has ramifying consequences, like the ripplings of the waters, without 

end.  The problem for the law is to limit the legal consequences of wrongs to a controllable 

degree….The final step in the duty inquiry, then, is to make a determination of the 

fundamental policy of the law, as to whether the defendant's responsibility should extend to 
such results."  (Citations omitted; internal quotation marks omitted.)  



  

Rule:   

The court held that the defendant fire fighter did not owe a duty of care to the plaintiff, a fellow fire fighter, since it was not 

reasonably foreseeable to the defendant that the mere act of turning on the ignition of a standard fire rescue vehicle would 

cause injury to the plaintiff who was boarding the truck.  

 
Reasoning: 

The existence of a duty of care is a prerequisite to a finding of negligence.  If a court determines, as a matter of law, 

that a defendant owes no duty to a plaintiff, the plaintiff cannot recover in negligence from the defendant.  The test for the 

existence of a legal duty of care entails:  1) a determination of whether an ordinary person in the defendant's position, knowing 

what the defendant knew or should have known, would anticipate that harm of the general nature of that suffered was likely to 

result; and, 2) a determination, on the basis of a public policy analysis, of whether the defendant's responsibility for its 

negligent conduct should extend to the particular consequences or particular plaintiff in the case.  In other words, the first step 

in the analysis of whether a duty exists and the extent of a defendant‟s duty is to determine the foreseeability of the plaintiff‟s 

injury.  Due care does not require that one guard against eventualities which at best are too remote to be reasonably 

foreseeable.  A defendant is not required to take precautions against hazards that are too remote to be reasonably foreseeable.  

Due care is always predicated on the existing circumstances. 

 
b. Child 

 

State v. Maurice M., 116 Conn. App. 1, cert. granted, 293 Conn. 926 (2009) (July 28, 2009; Bishop, J.; Trial 

Court – T. Sullivan, J.).
83

 

  

Rule:   

Common sense and experience tell us that young children are inquisitive and impulsive. 

 

c. Parent 

 

State v. Maurice M., 116 Conn. App. 1, cert. granted, 293 Conn. 926 (2009) (July 28, 2009; Bishop, J.; Trial 

Court – T. Sullivan, J.).
84

 

 

Rule:   

Under Connecticut common-law, parents have a duty to protect their children.  This includes the “clear duty to protect [one‟s] 

children by providing a safe and secure home environment.” 

 

 15. Emotional Distress 

 

a. Intentional Infliction of Emotional Distress 

 

i. Continuing Course of Conduct Doctrine 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
85

 

                                                        
83 The defendant‟s petition for certification is granted, limited to the following issue:  “Did 

the Appellate Court properly hold that there was sufficient evidence that the defendant 
violated his probation by committing the offense of risk of injury to a child in violation of 

General Statutes § 53-21 (a) (1)?” 
84 The defendant‟s petition for certification is granted, limited to the following issue:  “Did 
the Appellate Court properly hold that there was sufficient evidence that the defendant 

violated his probation by committing the offense of risk of injury to a child in violation of 

General Statutes § 53-21 (a) (1)?” 
85 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 

Whether the Appellate Court, based on the record before it, properly reversed the trial 

court's decision by holding that the existence of an original duty must be determined before 

applying the continuing course of conduct doctrine to toll the statute of limitations in a 
nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 



 

Rule:   

See Watts v. Chittenden at p. 51. 

 

ii. Loss of Opportunity to Conceive 

 

Witt v. Yale-New Haven Hospital, 51 Conn. Sup. 155 (2008) (September 30, 2008; Trial Court – Bellis, J.). 

 

Rule:  Matter of First Impression 

 

The trial court recognized a woman‟s legally cognizable claim for negligent and intentional infliction of emotional distress for 

the loss of her opportunity to potentially conceive a child with her husband when Yale„s fertility clinic discarded the plaintiff‟s 

ovarian tissue that had been cryogenically frozen and stored for future use.  The trial court also recognized the husband‟s claim 

for negligent infliction of emotional distress. 

 

b. Negligent Infliction of Emotional Distress 

 

i. Loss of Opportunity to Conceive 

 

Witt v. Yale-New Haven Hospital, 51 Conn. Sup. 155 (2008) (September 30, 2008; Trial Court – Bellis, J.). 

 

Rule:  Matter of First Impression 

 

The trial court recognized a woman‟s legally cognizable claim for negligent and intentional infliction of emotional distress for 

the loss of her opportunity to potentially conceive a child with her husband when Yale„s fertility clinic discarded the plaintiff‟s 

ovarian tissue that had been cryogenically frozen and stored for future use.  The trial court also recognized the husband‟s claim 

for negligent infliction of emotional distress. 

 

16. Employers Engaged in Electronic Surveillance, General Statutes § 31-48d 
 

Gerardi v. Bridgeport, 294 Conn. 461 (2010) (January 5, 2010; Vertefeuille, J.; Trial Court – Frankel, J.). 

 

Rule:   

There is no private cause of action under General Statutes § 31-48d, which prohibits an employer from electronically 

monitoring an employee‟s activities without prior notice to the employee. 

 

17. Employment Discrimination 

 

a. Suit Against the State Without Claims Commissioner‟s Approval 

 

Ayantola v. Board of Trustees of Technical Colleges, 116 Conn. App. 531 (2009) (August 18, 2009; Harper, J.; 

Trial Court – Pickard, J.). 

 

Rule:   

General Statutes § 46a-100 explicitly authorizes a plaintiff to file a discrimination action, over which the commission has 

released its jurisdiction, against the state in Superior Court without the approval of the claims commissioner. 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   

General Statutes § 46a-100 represents an unambiguous waiver of sovereign immunity, authorizing actions against the state for 

alleged discriminatory employment practices in violation of § 46a-60.  In reaching this conclusion, the Supreme Court reversed 
the decision of the Appellate Court that held the plaintiff was required to obtain an authorization from the claims commissioner 

or the General Assembly in order to pursue her claims under § 46a-60 against the attorney general's office. 

 

                                                                                                                                                                                                   

that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 
determined that there was no duty in this case?" 



18. Freedom of Information Act 

 

a. Civil Penalty 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
86

 

  

Rule:  

General Statutes § 1-206 (b)(2) allows for the imposition of a civil penalty between $20 and $1,000 upon a finding of the 

denial of any right created by the Freedom of Information Act without reasonable grounds.  In Lash, the court held that a civil 

penalty imposed upon the plaintiff, first selectman of the town of Greenwich, for his failure promptly to disclose the requested 

records within two weeks was an arbitrary limitation and thus an abuse of discretion.  See General Statutes §§ 1-212 (a), 4-183 

(j)(6). 

 

b. Credentialing File 

 

Director of Health Affairs Policy Planning v. Freedom of Information Commission, 293 Conn. 164 (2009) 

(August 25, 2009; Majority – McLachlan, Palmer, Vertefeuille and Zarella, Js., Dissenting – Norcott, J.; Trial 

Court – Owens, J.T.R.). 

 

Rule: 

Louis Russo, a former patient of Jacob Zamstein, a physician, requested in writing records pertaining to the plaintiff‟s (the 

director of health affairs policy planning for the University of Connecticut Health Center) decision not to renew Zamstein‟s 

clinical privileges.  The plaintiff refused to produce Zamstein‟s credentialing file, claiming the peer review privilege contained 

in General Statutes § 19a-17b (d) permitted nondisclosure.87 

 

The Supreme Court held that because it is undisputed that the plaintiff is a public agency subject to the mandatory disclosure 

requirement of the Freedom of Information Act and that the requested records are public records under the act, the commission 

properly ordered disclosure of the requested records.  In other words, the peer review privilege contained in § 19a-17b (d) did 
not exempt disclosure of Dr. Zamstein‟s credentialing file to Russo under the Freedom of Information Act.   

 

Practice Note: 

1. Despite the fact that the Supreme Court emphasized that records that are subject to disclosure under the act are not 

subject to discovery or introduction into evidence in a civil action for or against a health care provider, if those records 

constitute peer review material and not documents that were independently recorded or acquired, there is obvious 

utility of these records to the malpractice litigant.  Since it is the belief of this author that the legislature may act 

quickly to close this loophole, FOIA requests for these records should be filed quickly. 

                                                        
86 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 
the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 

that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 
penalty on the plaintiffs?” 
87 General Statutes § 19a-17b (d) provides:  “The proceedings of a medical review 

committee conducting a peer review shall not be subject to discovery or introduction into 

evidence in any civil action for or against a health care provider arising out of the matters 
which are subject to evaluation and review by such committee, and no person who was in 

attendance at a meeting of such committee shall be permitted or required to testify in any 

such civil action as to the content of such proceedings; provided the provisions of this 
subsection shall not preclude (1) in any civil action, the use of any writing which was 

recorded independently of such proceedings; (2) in any civil action, the testimony of any 

person concerning the facts which formed the basis for the institution of such proceedings 
of which he had personal knowledge acquired independently of such proceedings; (3) in 

any health care provider proceedings concerning the termination or restriction of staff 

privileges, other than peer review, the use of data discussed or developed during peer 

review proceedings; or (4) in any civil action, disclosure of the fact that staff privileges 
were terminated or restricted, including the specific restriction imposed, if any.” 



 

  c. Public Agency Disclosure Requirements 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
88

 

  
Rule:  

Pursuant to General Statutes § 1-210 (a), one public agency may not be held responsible for disclosing the public records in the 

custody of another public agency.  Thus, by concluding that Lash, the first selectman of the town of Greenwich, was ultimately 

responsible for all freedom of information requests to any agency of the town over which he had supervision and control, the 

commission improperly interpreted the Greenwich charter and incorrectly applied the act. 

 

19. Legal Malpractice (see Attorneys) 

 

20. Loss of Consortium 

 

a. Consistent Verdicts 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

  

Rule:   

The Appellate Court upheld the jury‟s verdict for the defendant on the plaintiff‟s loss of consortium claim in this admitted 

liability case.  It was not inconsistent for the jury to have found that Michael Greci suffered economic and noneconomic 

damages as a result of the motor vehicle collision, but that his spouse, Margaret Greci, was not deprived of her husband‟s loss 

of consortium.  

 

Practice Note: 

1. Note that the court commented on the fact that the plaintiff‟s counsel also did not object to providing the jury with 

plaintiff and defendant verdict forms with respect to the claims of both Michael and Margaret Greci.  If the plaintiff 
believed that only a plaintiff‟s verdict could enter for each plaintiff, then only plaintiffs‟ verdict forms should have 

been submitted to the jury.  Our appellate courts “do not look with favor on parties requesting, or agreeing to, an 

instruction or a procedure to be followed, and later claiming that that act was improper.”   

 

21. Medical Malpractice 

 

a. Cases 

 

i. Bennett v. New Milford Hospital, Inc. 

 

ii. Costantino v. Skolnick 

 
iii. Curran v. Kroll 

 

iv. Dias v. Grady 

 

v. Earlington v. Anastasi 

 

vi. Ellis v. Cohen 

 

vii. Kairon v. Burnham 

 

viii. Morgan v. Hartford Hospital (pending) 
 

                                                        
88 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 

the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 

that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 
penalty on the plaintiffs?” 



ix. Pin v. Kramer 

 

x. Sawicki v. New Britain General Hospital 

 

xi. Wilcox v. Schwartz 

 
b. Certificate of Good Faith/Written Opinion of Similar Health Care Provider 

 

Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535, cert. granted, 294 Conn. 916 (2009) (October 13, 

2009; Bishop, J.; Trial Court – Sheedy, J.).
89

 

  

Rule:  Matter of First Impression 

 

A plain reading of General Statutes § 52-190a (a)90 indicates that the expert authoring the opinion letter attached to the 

complaint must be a “similar health care provider” as defined in General Statutes § 52-184c.91  For a physician who is board 

                                                        
89 The plaintiff‟s petition for certification was granted, limited to the following issue:  “Did 

the Appellate Court properly affirm the trial court‟s dismissal of the present case for failure 
to comply with General Statutes § 52-190a?” 
90 Section 52-190a provides in relevant part:  “(a) No civil action or apportionment 

complaint shall be filed to recover damages resulting from personal injury or wrongful 

death occurring on or after October 1, 1987, whether in tort or in contract, in which it is 
alleged that such injury or death resulted from the negligence of a health care provider, 

unless the attorney or party filing the action or apportionment complaint has made a 

reasonable inquiry as permitted by the circumstances to determine that there are grounds 
for a good faith belief that there has been negligence in the care or treatment of the 

claimant.  The complaint, initial pleading or apportionment complaint shall contain a 

certificate of the attorney or party filing the action or apportionment complaint that such 
reasonable inquiry gave rise to a good faith belief that grounds exist for an action against 

each named defendant or for an apportionment complaint against each named 

apportionment defendant.  To show the existence of such good faith, the claimant or the 

claimant's attorney, and any apportionment complainant or the apportionment 
complainant's attorney, shall obtain a written and signed opinion of a similar health care 

provider, as defined in section 52-184c, which similar health care provider shall be selected 

pursuant to the provisions of said section, that there appears to be evidence of medical 
negligence and includes a detailed basis for the formation of such opinion.  Such written 

opinion shall not be subject to discovery by any party except for questioning the validity of 

the certificate.  The claimant or the claimant's attorney, and any apportionment 
complainant or apportionment complainant's attorney, shall retain the original written 

opinion and shall attach a copy of such written opinion, with the name and signature of the 

similar health care provider expunged, to such certificate…. 

“(c) The failure to obtain and file the written opinion required by subsection (a) of 
this section shall be grounds for the dismissal of the action.” 
91 Section 52-184c provides in relevant part:  “(a) In any civil action to recover damages 

resulting from personal injury or wrongful death occurring on or after October 1, 1987, in 
which it is alleged that such injury or death resulted from the negligence of a health care 

provider, as defined in section 52-184b, the claimant shall have the burden of proving by 

the preponderance of the evidence that the alleged actions of the health care provider 
represented a breach of the prevailing professional standard of care for that health care 

provider.  The prevailing professional standard of care for a given health care provider shall 

be that level of care, skill and treatment which, in light of all relevant surrounding 

circumstances, is recognized as acceptable and appropriate by reasonably prudent similar 
health care providers. 

https://www.lexis.com/research/buttonTFLink?_m=e1600c96561ee90787fa7b4dc53d6097&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bConn.%20Gen.%20Stat.%20%a7%2052-190a%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=CTCODE%2052-184C&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=a63198407daacd0b913034baa32957b4
https://www.lexis.com/research/buttonTFLink?_m=fc479df5bf21a181e61b8c97e4bb894c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bConn.%20Gen.%20Stat.%20%a7%2052-184c%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=CTCODE%2052-184B&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=85d6a0dec20f4bed3927896cfda57447


certified or holds himself out as a specialist, § 52-184c (c) defines a “similar health care provider” as “one who:  (1) [i]s trained 

and experienced in the same specialty; and (2) is certified by the appropriate American board in the same specialty….” 

 

Thus, with regard to defendant Lohse (an emergency medicine “specialist,” but not board certified therein), a similar health 

care provider would be a doctor who is trained and experienced in emergency medicine and is board certified in emergency 

medicine.  Because plaintiff‟s expert who authored the pre-litigation written opinion was not board certified in emergency 
medicine, he was not a similar health care provider and the complaint was properly dismissed as to Lohse.    

 

Facts: 

1. The plaintiff, Richard Bennett, Jr., administrator of the estate of his father, Richard Bennett, Sr., filed this medical 

malpractice action on the latter‟s behalf against the named defendant and Dr. Frederick Lohse. 

2. Bennett, Sr., suffered a diabetic seizure while driving his car, which left the road and collided with a concrete wall. 

3. Bennett, Sr., was taken to the New Milford Hospital emergency department, where he was treated by Lohse, who 

stabilized Bennett, Sr.‟s, blood sugar, medicated him for pain and released him with instructions to follow up with his 

primary care physician. 

4. Lohse “specialized” in emergency medicine, but was not board certified in the same. 

5. When Bennett, Sr., followed up with his primary care physician, it was then discovered that he had sustained a 

fracture of the spine and leg.  As a consequence of these untreated conditions, Bennett, Sr., died six weeks after his 
accident. 

6. When plaintiff filed suit, pursuant to General Statutes § 52-190a, he attached a certificate of good faith and the 

written opinion of a board certified general surgeon with a certificate of added qualifications in surgical critical care. 

7. Lohse moved to dismiss plaintiff‟s complaint under § 52-190a on the basis that, inter alia, the author of the opinion 

letter was not a similar health care provider to the defendant.  The defendant argued that the opinion author had to 

have been a board certified emergency medicine physician. 

8. The trial court granted Lohse‟s motion to dismiss and this appeal followed. 

9. The Appellate Court upheld the motion to dismiss because it concluded that the opinion letter submitted by the 

plaintiff was not from a similar health care provider. 

 

Reasoning: 
Since 2005, a complaint in a medical malpractice action must include a written opinion of a similar health care 

provider attesting to a good faith basis for the defendant‟s negligence.  See § 52-190a (a).  The statute also states that failure to 

                                                                                                                                                                                                   

“(b) If the defendant health care provider is not certified by the appropriate 

American board as being a specialist, is not trained and experienced in a medical specialty, 

or does not hold himself out as a specialist, a „similar health care provider‟ is one who:  (1) 
Is licensed by the appropriate regulatory agency of this state or another state requiring the 

same or greater qualifications; and (2) is trained and experienced in the same discipline or 

school of practice and such training and experience shall be as a result of the active 
involvement in the practice or teaching of medicine within the five-year period before the 

incident giving rise to the claim. 

“(c) If the defendant health care provider is certified by the appropriate American 
board as a specialist, is trained and experienced in a medical specialty, or holds himself out 

as a specialist, a „similar health care provider‟ is one who:  (1) Is trained and experienced 

in the same specialty; and (2) is certified by the appropriate American board in the same 

specialty; provided if the defendant health care provider is providing treatment or diagnosis 
for a condition which is not within his specialty, a specialist trained in the treatment or 

diagnosis for that condition shall be considered a „similar health care provider‟. 

“(d) Any health care provider may testify as an expert in any action if he:  (1) Is a 
„similar health care provider‟ pursuant to subsection (b) or (c) of this section; or (2) is not a 

similar health care provider pursuant to subsection (b) or (c) of this section but, to the 

satisfaction of the court, possesses sufficient training, experience and knowledge as a 
result of practice or teaching in a related field of medicine, so as to be able to provide such 

expert testimony as to the prevailing professional standard of care in a given field of 

medicine.  Such training, experience or knowledge shall be as a result of the active 

involvement in the practice or teaching of medicine within the five-year period before the 
incident giving rise to the claim.” 



obtain and file the written opinion required by subsection (a) shall be grounds for dismissal of the action.  See § 52-190a (c).  

For a physician who is board certified or holds himself out as a specialist, § 52-184c (c) defines a “similar health care provider” 

as “one who:  (1) [i]s trained and experienced in the same specialty; and (2) is certified by the appropriate American board in 

the same specialty….” 

With regard to defendant Lohse, an emergency medicine specialist, a similar health care provider is one who is trained 

and experienced in emergency medicine and is board certified in emergency medicine.  Because the plaintiff‟s expert was not 
board certified in emergency medicine, he was not a similar health care provider and the complaint was properly dismissed as 

to Lohse.    

In arriving at its conclusion, the court dismissed plaintiff‟s argument that § 52-184c (d), the so-called “overlap” 

section, applies to health care provider opinion letters under § 52-190a.  In other words, it did not matter in this case that 

plaintiff‟s expert would have been sufficiently qualified to testify in court that Lohse deviated from the prevailing professional 

standard of care.  Under the plain language of § 52-184c, this expert was not a similar health care provider and, thus, was not 

qualified to author an opinion letter under § 52-190a.  The court acknowledged that this result “may seem incongruous” but 

stated “[i]f the legislature intended to include this category of health care providers within the parameters of § 52-190a (a), it 

easily could have done so.” 

Finally, the court concluded that although this result may seem “harsh to would-be plaintiffs,” it was neither absurd 

nor unworkable.      

  

Practice Note: 

1. In resolving only the issue before the court, Judge Bishop pointed out that 

“there may be a gap in § 52-190a regarding [institutional] defendants 

appropriate for the legislature to address because this is an area that, to the 

extent possible, should be addressed by specific statutory language rather 
than by judicial interpretation.”  See n10. 

 

Dias v. Grady, 292 Conn. 350 (2009) (July 7, 2009; Rogers, C. J.; Trial Court – Sferrazza, J.). 

 

Rule:  Matter of First Impression 

 

The phrase “medical negligence,” as used in General Statutes § 52-190a (a),92 means breach of the standard of care only and 

was not intended to encompass all of the elements of a cause of action for medical malpractice. 

 
Facts: 

1. The plaintiff brought this medical malpractice action to recover for personal injuries suffered during a laparoscopic 

hysterectomy performed by Dr. Steven Grady, an obstetrician/gynecologist. 

2. Pursuant to General Statutes § 52-190a, the plaintiff attached to her complaint the written opinion of a surgeon who 

stated that Grady had violated the standard of care when he performed the laparoscopic hysterectomy.93 

3. The defendant filed a motion to dismiss the plaintiff‟s complaint on the ground that the written opinion did not state 

that Grady‟s deviation from the standard of care was the proximate cause of Dias‟ injuries. 

4. The trial court concluded that § 52-190a did not require a plaintiff in a medical malpractice action to attach an opinion 

addressing causation and denied defendant‟s motion to dismiss. 

5. Chief Justice Rogers granted defendant‟s petition for certification to appeal pursuant to General Statutes § 52-265a, 

which “allows the chief justice to certify a direct appeal to the Supreme Court from an interlocutory order of the 

Superior Court on an issue of law that involves a matter of substantial public interest and in which delay may work a 
substantial injustice.” 

6. The Supreme Court affirmed the judgment of the trial court. 

 

Reasoning: 

The language of § 52-190a provides in relevant part that, in any medical malpractice action, “the claimant or the 

claimant‟s attorney…shall obtain a written and signed opinion of a similar health care provider, as defined in [General Statutes 

§] 52-184c, which similar health care provider shall be selected pursuant to the provisions of said section, that there appears to 

be evidence of medical negligence and includes a detailed basis for the formation of such opinion….” 

                                                        
92 See Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3.    
93 The defendant did not argue on appeal that plaintiff‟s expert surgeon was not a “similar 

health care provider” to the defendant obstetrician/gynecologist.  For a discussion of that 
issue, see Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3. 



 Section 52-190a does not define the phrase “medical negligence,” which is susceptible to more than one reasonable 

interpretation.  Because the phrase is “ambiguous,” the court may look for interpretive guidance to the statute‟s legislative 

history, to the policy it was designed to implement, to its relationship to existing legislation, etc. 

Section 52-190a originally was enacted as part of the Tort Reform Act of 1986.  The original version of the statute 

required the plaintiff in any medical malpractice action to conduct a reasonable pre-complaint inquiry to establish that there 

were grounds for a good faith belief that there had been negligence in the care or treatment of the plaintiff.  The plaintiff or his 
attorney was required to file a certificate of good faith that grounds existed for the action.  The purpose of the original version 

of § 52-190a was to prevent frivolous medical malpractice actions. 

In 2005, § 52-190a was amended to require the plaintiff in a medical malpractice action to obtain the written opinion 

of a similar health care provider, as defined in General Statutes § 52-184c,94 that there appeared to be evidence of medical 

negligence and to attach the opinion to the certificate of good faith to be filed with the complaint.  In addition, the amendment 

provided that failure to file the written opinion would be grounds for dismissal of the complaint.  The legislative history of the 

amendment indicates that it was designed to address the problem that some attorneys, either intentionally or innocently, were 

misrepresenting in the certificate of good faith the information that they had obtained from experts. 

The phrase “medical negligence,” as used in General Statutes § 52-190a (a), means breach of the standard of care 

and was not intended to encompass all of the elements of a cause of action for medical negligence.  Although a similar health 

care provider would be qualified to provide an opinion regarding the applicable standard of care, there are many situations in 

which a similar health care provider would not be qualified to express an opinion on causation.  Further, there is no statutory 
mechanism by which a plaintiff can introduce the written opinion of a nonsimilar health care provider regarding causation.  A 

requirement that the plaintiff attach a written opinion of a similar health care provider that there appears to be evidence of 

proximate cause would, in many cases, be an insurmountable obstacle to bringing an action.  Requiring a similar health care 

provider to give an opinion on causation at the prediscovery stage of litigation when a similar health care provider is not 

required to give such an opinion at trial would bar some plaintiffs who could prevail at trial from ever filing a complaint.  

Because this would be a bizarre result, the court rejected defendant‟s argument. 

  

Practice Note: 

1. In its decision, the Supreme Court noted that a plaintiff in a medical malpractice action must have a good faith belief 

that grounds exist for such action and that this requirement applies to the element of causation as well as deviation 

from the applicable standard of care.  But a plaintiff‟s good faith belief need not be based solely on the written opinion 
of a similar health care provider.  Rather, a plaintiff‟s good faith belief as to causation may be based on consultation 

with nonsimilar health care providers or on other reasonable grounds.    

2. A similar health care provider may express an opinion regarding causation in his written opinion if he is qualified to 

do so. 

 

Morgan v. Hartford Hospital, SC 18469, Judicial District of Hartford. 

 

Rule: 

The above case is currently pending before the Supreme Court.  The question presented is whether the trial court properly 

dismissed the plaintiff‟s action pursuant to General Statutes § 52-190a because his complaint did not have attached thereto a 

proper opinion by a similar health care provider. 

 
c. Defense Expert‟s Comments re: Medical Malpractice Crisis, etc. 

 

Pin v. Kramer, 119 Conn. App. 33, cert. granted, 295 Conn. 911 (2010) (January 19, 2010; Bishop, J.; Trial 

Court – Shay, J.).
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Rule:  

During his testimony, the defense expert introduced highly prejudicial issues into the case; i.e. his concern about malpractice 

claims, the need to practice “defensive medicine” to avoid such claims, how this trend is leading to the increased cost of 

medicine and is forcing physicians to leave the profession.  The thrust of this testimony was prejudicial in that it drew the 

jury‟s attention to the claimed economic and professional hardships faced by doctors due to claims made against them.  The 

inference from such comments was that the only reason the defendant would have ordered additional tests on the plaintiff was 
to protect himself against litigation.  The jury would not have ignored this implication in assessing the defendant‟s liability.  

                                                        
94 See Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009), at p. 3. 
95 The defendant‟s petition for certification granted, limited to the following issue:  “Did the 

Appellate Court properly determine that the trial court incorrectly failed to give a curative 
instruction and, if so, was such failure harmful?” 



The trial court should have given a curative instruction in an effort to mitigate the damage likely cause by the expert‟s 

comments.   

 

Facts: 

1. The plaintiff Erik Pin was a minor who brought this medical malpractice action ppa against Dr. David Kramer, an 

orthopedic surgeon. 
2. When Eric was 10 he had a scoliosis examination in school that revealed an abnormality in his back.   

3. His pediatrician referred him for X-rays and a CT scan.  These tests revealed a benign bone tumor. 

4. Kramer eventually removed the tumor when it began causing irritation.  However the tumor grew back.   

5. At no time, before, during or after his surgery, did Kramer order any X-rays or scans to see if he had removed the 

entire tumor or to monitor the plaintiff to see if it had regrown.  One of the allegations of negligence was Kramer‟s 

failure to properly follow Erik‟s progress after the surgery. 

6. At trial, the defendant called Dr. Todd Albert, an orthopedic surgeon, as his expert.  Albert testified that the defendant 

had complied with the standard of care at all times. On direct examination, Albert stated that the standard of care did 

not require additional radiological tests.  Thereafter, Albert stated that he, however, would have ordered such tests.  

Defense counsel then asked Albert to explain why he would have ordered such tests had he been Erik‟s treating 

physician.  In response, Albert stated: 

i. "Well, a few reasons.  One, I am with residents, fellows, and 
medical students all the time.  So, we are ordering a lot of tests 

on everything so they have the opportunity to read them.  And 

you could say, oh, that's wasteful, but that is part of being at a 

teaching institution.  One.  It is for teaching purposes as much as 
anything, for they have one more chance to look at just one 

more--they have another dot in their exposure.   

ii. “The second reason is much different than in this part of the 

country and this state.  I live in the worst malpractice 
community in the world.  And people--and we practice a lot 

of defensive medicine.  It's true.  It's unfortunate, but it's 

true.  And so we order way more tests.  You hear about the 

cost of medicine going up.  We are the epicenter of it 
because we have more doctors leaving because they can't 

get insurance and things like that.  So, we order way more 

tests than are necessary to protect ourselves.  And that's 

just a fact.  And so we get acclimated to practicing like 

that.  So, there's lots of reasons." 
7. Plaintiff‟s counsel moved for a mistrial on the basis that Albert‟s comments were extremely prejudicial to the plaintiff 

or, in the alternative, a curative instruction. 

8. The defendant disagreed that a mistrial was necessary; however, defense counsel stated that, if the court wanted to 

instruct the jury to ignore what Albert had said, he would not object.   

9. In discussing plaintiff‟s motion, the court focused on potential prejudice to the defendant, not the plaintiff, due to 

Albert‟s use of the word “insurance.”  The court declined to grant a mistrial or to give a curative instruction because it 

reasoned that “the court did not find the comment to be prejudicial and that, if anything, [the use of the word 

„insurance‟] affected the” defendant not the plaintiff.  

10. The jury returned a defendant‟s verdict; and, this appeal followed. 

11. The Appellate Court reversed the decision of the trial court.   
 

Reasoning: 

The primary problem with Albert‟s comments was not the mention of insurance.  While it is true that there is a 

general prohibition against mentioning insurance to protect a defendant from a jury choosing to award damages because an 

insurance company is the real party paying any award, in this case the topic of insurance arose in the context of discussing the 

difficulties that doctors face in the current legal climate.  Therefore, although the word “insurance” was used, it was in a 

context that was helpful, not harmful to the defendant.  Albert‟s “testimony painted a picture sympathetic to physicians, 

portraying them as constantly forced to defend against malpractice claims and to bear the exorbitant cost of insurance.  

Whether or not the comment has merit in public discourse, it had no place in this trial.”  A curative instruction should have 

been given and it was harmful error for the trial court to have failed to do so.   



 

d. Expert Testimony 

 

   i. Porter Hearing 

 

Kairon v. Burnham, 120 Conn. App. 291 (2010) (April 6, 2010; Peters, J.; Trial Court – Domnarski, J.). 

 

Rule:   

The Appellate Court approved the ruling of the trial court precluding plaintiff‟s only expert in a medical malpractice case on 

the basis that his testimony did not meet the reliability requirements set forth in State v. Porter. 

 

Facts: 

1. On January 30, 2003, the defendant, Dr. Bruce Burnham, a plastic surgeon, performed a mini face-lift on the plaintiff, 

Suzanne Kairon. 

2. From April, 2004, through January, 2006, the plaintiff consulted Dr. Carlos Benavides, a board certified 

otolaryngologist, for treatment of facial lesions and swelling that she and Benavides attributed to the surgery 

performed by the defendant.  

3. On January 28, 2005, the plaintiff filed a complaint alleging medical malpractice against Burnham. 
4. The plaintiff timely disclosed Benavides as her expert.  Benavides was deposed on January 10, 2007. 

5. On November 4, 2008, the defendant filed a motion in limine to preclude the testimony of Benavides. 

6. At the Porter hearing held on November 19, 2008, Benavides testified that he believed that a nonapproved type of 

sutures had been used in the surgery, had become embedded in the plaintiff‟s face and caused her facial problems.  He 

based his opinion on the severity and location of her facial problems.  Benavides did not, however, dispute the report 

of another plastic surgeon, that even the appropriate sutures occasionally cause a patient to suffer an adverse reaction.     

7. The trial court granted defendant‟s motion, holding that the testimony of plaintiff‟s expert was neither reliable nor 

relevant.   

a. With respect to reliability, the court found a lack of reasoning or methodology which supported Benavides‟ 

conclusion that only the use of nonapproved sutures could cause the plaintiff‟s condition.  Benavides‟ did not 

even use the approved sutures all that frequently in his practice. 
b. With respect to relevance, the court noted that Benavides testified at deposition that, while not “pure 

speculation,” his opinion “was speculation.” 

8. Subsequently, the court granted defendant‟s motion for summary judgment. 

9. The Appellate Court affirmed. 

 

Reasoning: 

The plaintiff in a medical malpractice case alleging improper diagnosis and treatment is required to present expert 

testimony in support of his claim.  To be admissible, such expert testimony must comply with the requirements for reliability 

and relevance established in State v. Porter, 241 Conn. 57 (1997) (en banc), cert. denied, 523 U.S. 1058 (1998).  In Porter, the 

Supreme Court directed trial judges, in admitting scientific evidence, to serve a gatekeeper function in determining whether 

such evidence will assist the trier of fact.  The rule has now been codified in § 7-2 of the Connecticut Code of Evidence, which 

provides that “[a] witness qualified as an expert by knowledge, skill, experience, training, education or otherwise may testify in 
the form of an opinion or otherwise concerning scientific, technical or other specialized knowledge, if the testimony will assist 

the trier of fact in understanding the evidence or in determining a fact in issue.” 

 Viewing the record as a whole, the trial court did not abuse its discretion in finding that Benavides had no reasonable 

scientific basis for his opinion that the defendant negligently had performed facial surgery on the plaintiff.  The factors a trial 

court will find helpful in determining whether the underlying theories and techniques of the proffered evidence are 

scientifically reliable will differ with each particular case.  A trial court cannot merely assume that one of several possible 

causes could have produced the injury at issue.  

As for the timing of the Porter hearing, the Appellate Court found no error based on the fact that the hearing was held “on the 

eve of trial.”  Writing for the court, Justice Peters stated that the questioning of Benavides at his deposition, gave “fair 

warning” to the plaintiff that the defendant would challenge the expert‟s ability to present his testimony at trial later.  

Moreover, there was no claim that the timing of the Porter hearing violated “established case management procedures.” 
 

Sawicki v. New Britain General Hospital, 115 Conn. App. 25, cert. granted, 294 Conn. 901 (2009) (June 9, 2009; 

Bishop, J.; Trial Court – Tanzer, J.).
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96 The defendant‟s petition for certification granted limited to the following issue:  "Did the 
Appellate Court properly determine that the trial court incorrectly denied the plaintiff's 



 

Rule:   

The trial court properly denied the defendant‟s motion to preclude the testimony of the plaintiff‟s expert witness in this medical 

malpractice case.  The plaintiff‟s had proffered Gerald, Sokol, M.D., as an expert to testify that the defendant‟s failure to 

diagnose the plaintiff‟s cancer in August, 2000, diminished the plaintiff‟s chance of recovery.  Sokol‟s opinion was that, if the 

plaintiff‟s cancer had been diagnosed at that time, instead of in June, 2001, the plaintiff would have had fewer positive nodes 
and a greater than 50% chance of survival.  He based his opinion on the number of positive nodes found in July, 2001, the rate 

of growth of the plaintiff‟s tumor and the fact that the number of positive nodes has a linear relation with the volume of 

cancerous tumors.  In support of his opinion, Sokol cited several medical journal articles that he provided to the court. 

 

At trial, the court held a Porter hearing to determine the reliability of the expert‟s testimony.  In Porter, our Supreme Court 

adopted the test for determining the admissibility of scientific evidence.  First, the subject of the testimony must be 

scientifically valid, meaning that it is scientific knowledge rooted in the methods and procedures of science and is more than 

subjective belief or unsupported speculation.  This requirement establishes a standard of evidentiary reliability as, in a case 

involving scientific evidence, evidentiary reliability will be based upon scientific validity.  Second, the scientific evidence must 

fit the case in which it is presented.  In other words, proposed scientific testimony must be demonstrably relevant to the facts of 

the particular case in which it is offered, and not simply be valid in the abstract.   

 

The Appellate Court held that the trial court properly engaged in the inquiry “mandated” by Porter and, did not abuse its 

discretion in denying defendant‟ motion to preclude Sokol. 

 

  e. Failure to Warn of Adverse Side Effects of Medication 

 

Curran v. Kroll, 118 Conn. App. 401 (2009) (December 15, 2009; Flynn, C. J.; Trial Court – Berger, J.). 

 
Rule:   

See Curran v. Kroll, p. 14. 

 

f. Freedom of Information Act Request for Credentialing File 

 

Director of Health Affairs Policy Planning v. Freedom of Information Commission, 293 Conn. 164 (2009) 

(August 25, 2009; Majority – McLachlan, Palmer, Vertefeuille and Zarella, Js., Dissenting – Norcott, J.; Trial 

Court – Owens, J.T.R.). 

 

Rule:   

Louis Russo, a former patient of Jacob Zamstein, a physician, requested in writing records pertaining to the plaintiff‟s (the 

director of health affairs policy planning for the University of Connecticut Health Center) decision not to renew Zamstein‟s 
clinical privileges.  The plaintiff refused to produce Zamstein‟s credentialing file, claiming the peer review privilege contained 

in General Statutes § 19a-17b (d) permitted nondisclosure.97 

                                                                                                                                                                                                   

motion to set aside the verdict based upon juror misconduct?  If the answer is 'yes,' was 
the Appellate Court correct in ordering a new trial?"  
97 General Statutes § 19a-17b (d) provides:  “The proceedings of a medical review 

committee conducting a peer review shall not be subject to discovery or introduction into 

evidence in any civil action for or against a health care provider arising out of the matters 
which are subject to evaluation and review by such committee, and no person who was in 

attendance at a meeting of such committee shall be permitted or required to testify in any 

such civil action as to the content of such proceedings; provided the provisions of this 
subsection shall not preclude (1) in any civil action, the use of any writing which was 

recorded independently of such proceedings; (2) in any civil action, the testimony of any 

person concerning the facts which formed the basis for the institution of such proceedings 
of which he had personal knowledge acquired independently of such proceedings; (3) in 

any health care provider proceedings concerning the termination or restriction of staff 

privileges, other than peer review, the use of data discussed or developed during peer 

review proceedings; or (4) in any civil action, disclosure of the fact that staff privileges 
were terminated or restricted, including the specific restriction imposed, if any.” 



 

The Supreme Court held that because it is undisputed that the plaintiff is a public agency subject to the mandatory disclosure 

requirement of the Freedom of Information Act and that the requested records are public records under the act, the commission 

properly ordered disclosure of the requested records.  In other words, the peer review privilege contained in § 19a-17b (d) did 

not exempt disclosure of Dr. Zamstein‟s credentialing file to Russo under the Freedom of Information Act.   

 

Practice Note: 

1. Despite the fact that the Supreme Court emphasized that records that are 

subject to disclosure under the act are not subject to discovery or introduction 

into evidence in a civil action for or against a health care provider, if those 

records constitute peer review material and not documents that were 
independently recorded or acquired, there is obvious utility of these records 

to the malpractice litigant.  Since it is the belief of this author that the 

legislature may act quickly to close this loophole, FOIA requests for these 

records should be filed quickly. 
 
  g. Medical Opinion Letter 

 

i. Sufficiency of Detail 

 

Wilcox v. Schwartz, 119 Conn. App. 808 (2010) (March 16, 2010; Flynn, C. J.; Trial Court – Blue, J.). 

 

Rule:  Matter of First Impression 

 

The Appellate Court held that the medical opinion letter attached to the plaintiff‟s complaint was sufficiently detailed to satisfy 

the requirements of General Statutes § 52-190a, which provides in relevant part that the claimant in a medical malpractice 

action “shall obtain a written and signed opinion of a similar health care provider, as defined in [General Statutes § 52-
184c]…that there appears to be evidence of medical negligence and includes a detailed basis for the formation of such 

opinion.” 

 

Facts: 

1. The plaintiff, Kristy Wilcox, filed this medical malpractice claim against the defendant Dr. Daniel Schwartz, a general 

surgeon, and his group alleging that Schwartz:  1) failed to assure the adequate and accurate identification of Wilcox‟s 

internal anatomy prior to proceeding with the laparoscopic gallbladder removal; 2) failed to prevent injury to Wilcox‟s 

biliary structures during the laparoscopic gall bladder removal.  

2. Accompanying the complaint was a signed medical opinion that stated in part, “to a reasonable degree of medical 

probability, there are deviations from the applicable standards of care pertaining to the care and treatment of Kristy 

Wilcox provided by Daniel S. Schwartz, M.D. and that the care and treatment provided by Daniel S. Schwartz, M.D. 

was not provided in a manner consistent with the standards of care that existed among general surgeons at the time of 
the alleged incident.  Specifically, Daniel Schwartz, M.D. failed to prevent injury to Kristy Wilcox‟s biliary structures 

during laparoscopic” gallbladder removal. 

3. The trial court held that the written opinion accompanying the complaint was insufficiently detailed to meet the 

requirements of General Statutes § 52-190a (a) and, therefore, dismissed the complaint.  

4. On appeal the plaintiff claimed that the action of the trial court was improper. 

5. The Appellate Court agreed with the plaintiff and reversed the decision of the trial court. 

 

Reasoning: 

The purpose of General Statutes § 52-190a is to “inhibit a plaintiff from bringing an inadequately investigated cause 

of action, whether in tort or in contract claiming negligence by a health care provider.”  Section 52-190a (a) now requires 

claimants, in order to "show the existence of…good faith," to obtain "a written and signed opinion of a similar health care 
provider, as defined in section 52-184c…that there appears to be evidence of medical negligence and includes a detailed basis 

for the formation of such opinion…."  The failure to obtain and file the written opinion is grounds for the dismissal of the 

action.  In order to fulfill the requirement of § 52-190a (a) and to provide assurance that "there appears to be evidence of 

medical negligence," a claimant's written opinion from a similar health care provider need not address the issue of causation.  

Further, the opinion must indicate that there appears to be evidence of a breach of the standard of care.   

In Wilcox v. Schwartz, the Appellate Court noted that the structure of the medical opinion letter revealed the author's 

statement of the prevailing standard of care:  protecting the biliary structures during laparoscopic gallbladder surgery.  It was 



this standard of care, the author opined, that Schwartz breached in performing the surgery on Wilcox.  Thus, the court 

concluded, the opinion was sufficiently detailed to satisfy the requirements of § 52-190a (a).  It suffices to notify the reader that 

a similar health care provider is of the opinion that the medical negligence consisted of a failure to protect Wilcox's bile ducts 

from injury during surgery.  So long as the good faith opinion sufficiently addresses the allegations of negligence pleaded in 

the complaint, as this opinion does, the basis of the opinion is detailed enough to satisfy the statute and the statute's purpose. 

 
h. – v. Ordinary Negligence 

 

Selimoglu v. Phimvongsa, 119 Conn. App. 645, cert. denied, 296 Conn. 902 (2010) (March 2, 2010; Lavine, J.; 

Trial Court – Langenbach, J.). 

 

Rule: 

The trial court properly dismissed the plaintiff‟s second action under the prior pending case doctrine because, although the 

plaintiff attached an expert opinion and good faith certificate to her second complaint, the second complaint, like the first one, 

pled mere negligence not medical malpractice.  The second complaint, which the plaintiff contended was a medical malpractice 

complaint, did not even mention a standard of care or a deviation from the applicable standard.  The alleged negligence did not 

concern a medical diagnosis or treatment.   

 
Reasoning: 

The classification of a negligence claim as either medical malpractice or ordinary negligence requires a court to review closely 

the circumstances under which the alleged negligence occurred.  The relevant considerations in determining whether a claim 

sounds in medical malpractice are whether:  1) the defendants are sued in their capacities as medical professionals; 2) the 

alleged negligence is of a specialized medical nature that arises out of the medical professional-patient relationship; and, 3) the 

alleged negligence is substantially related to medical diagnosis or treatment and involved the exercise of medical judgment.  To 

prevail in a medical malpractice action, the plaintiff must prove:  1) the requisite standard of care for treatment; 2) a deviation 

from that standard of care; and, 3) a causal connection between the deviation and the claimed injury.  

 

22. Negligence 

 
a. Elements 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

 

Rule:   

In a negligence action, the plaintiff must meet all of the essential elements of the tort in order to prevail.  These elements are:  

1) duty; 2) breach of that duty; 3) causation; and, 4) actual injury. 

 

b. General Legal Principles 

 

Pike v. Bugbee, 115 Conn. App. 820, cert. granted, 293 Conn. 923 (2009) (July 21, 2009; Robinson, J.; Trial 

Court – Bentivegna, J.).
98

 

  

Rule:   

See Pike v. Bugbee, 823-24, for a discussion of “the general legal principles underlying a negligence claim.”  

 

c. – v. Medical Malpractice 

 

Selimoglu v. Phimvongsa, 119 Conn. App. 645, cert. denied, 296 Conn. 902 (2010) (March 2, 2010; Lavine, J.; 

Trial Court – Langenbach, J.). 

 

Rule:   

                                                        
98 The plaintiff‟s petition for certification granted, limited to the following issues:  “1) Did 

the Appellate Court properly determine that the trial court properly granted the defendant‟s 

motion to strike the plaintiff‟s claims in negligence?”; and “2) Did the Appellate Court 

properly determine that the trial Court [sic] properly granted the defendant‟s motion to 
strike the claim of parental liability pursuant to General Statutes § 52-572?” 



The trial court properly dismissed the plaintiff‟s second action under the prior pending case doctrine because, although the 

plaintiff attached an expert opinion and good faith certificate to her second complaint, the second complaint, like the first one, 

pled mere negligence not medical malpractice.  The second complaint, which the plaintiff contended was a medical malpractice 

complaint, did not even mention a standard of care or a deviation from the applicable standard.  The alleged negligence did not 

concern a medical diagnosis or treatment.   

 
Reasoning: 

The classification of a negligence claim as either medical malpractice or ordinary negligence requires a court to 

review closely the circumstances under which the alleged negligence occurred.  The relevant considerations in determining 

whether a claim sounds in medical malpractice are whether:  1) the defendants are sued in their capacities as medical 

professionals; 2) the alleged negligence is of a specialized medical nature that arises out of the medical professional-patient 

relationship; and, 3) the alleged negligence is substantially related to medical diagnosis or treatment and involved the exercise 

of medical judgment.  To prevail in a medical malpractice action, the plaintiff must prove:  1) the requisite standard of care for 

treatment; 2) a deviation from that standard of care; and, 3) a causal connection between the deviation and the claimed injury.  

 

23. Negligence Per Se 

 

a. Elements 
 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

  

Rule:   

To prove negligence per se, a plaintiff must show that the defendant breached a duty owed to her and that the breach 

proximately caused the plaintiff's injury.  Negligence per se operates to engraft a particular legislative standard onto the general 

standard of care imposed by traditional tort law principles, i.e., that standard of care to which an ordinarily prudent person 

would conform his conduct.  To establish negligence, the jury in a negligence per se case need not decide whether the 

defendant acted as an ordinarily prudent person would have acted under the circumstances.  They merely decide whether the 

relevant statute or regulation has been violated.  If it has, the defendant was negligent as a matter of law. 

 
b. Proof of Intent  

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

  

Rule:   

The plaintiff alleged in O‟Donnell v. Feneque that the driver of the other motor vehicle was negligent per se in that she violated 

General Statutes § 14-236 by failing to operate her vehicle in the proper lane on a multilane highway.  The Appellate Court 

upheld the verdict in favor of the plaintiff, finding that it was reasonable for the jury to have concluded that Feneque violated § 

14-236 and that this failure proximately caused the plaintiff‟s injuries.  The Appellate Court rejected the defendant‟s argument 

that, in order to prove her negligence per se claim, the plaintiff had to prove the defendant‟s “intent to do the act that the statute 

proscribes.”      

 
Facts: 

1. On January 3, 2003, the plaintiff, Marilyn O‟Donnell, left work in Stratford around 4 pm to go home to Naugatuck.  

The weather was rainy and the road was covered with slush. 

2. While she was driving in the left lane, northbound on Route 8, she saw the vehicle operated by the defendant Carmen 

Feneque coming across the grass median divider toward her from the southbound direction of Route 8. 

3. The plaintiff had no way to avoid Feneque‟s vehicle, which crossed the divider and collided with the plaintiff‟s car 

causing her injuries. 

4. The plaintiff brought an action against Feneque and the defendant Quincy Mutual Fire Insurance Company (insurance 

carrier), the plaintiff‟s insurance carrier.  In this suit, the plaintiff alleged that Feneque was negligent for:  1) failing to 

keep a reasonable and proper lookout and to pay attention to where she was driving; 2) failing to keep her vehicle 

under proper control; 3) failing to operate her vehicle at a reasonable rate of speed in violation of General Statutes § 
14-218a; and, 4) failing to operate her vehicle in the proper lane in violation of General Statutes § 14-236. 

5. The plaintiff further alleged that the defendant insurance carrier was liable for her injuries pursuant to the uninsured 

motorist provisions of her own automobile policy. 

6. The only two witnesses to testify on liability at trial were the plaintiff and the state police trooper who investigated the 

accident.  Feneque was not called as a witness. 

7. The trial court defaulted Feneque for failure to appear; and the jury returned a verdict in favor of the plaintiff on her 

uninsured motorist claim. 

8. The defendant moved to set aside the verdict, which the court denied. 



9. The defendant appealed; the Appellate Court affirmed the plaintiff‟s verdict. 

 

Reasoning: 

Where the language of the statute concerning the operation of motor vehicles is clear, there is no choice but to apply 

that language so as to give the effect expressed in it.  The violation of a statute designed for the protection of the public is, in 

itself, negligence.  To prove negligence per se, a plaintiff must show that the defendant breached a duty owed to her and that 
the breach proximately caused the plaintiff's injury.  To establish negligence, the jury in a negligence per se case need not 

decide whether the defendant acted as an ordinarily prudent person would have acted under the circumstances.  They merely 

decide whether the relevant statute or regulation has been violated.  If it has, the defendant was negligent as a matter of law.  

To require affirmative proof of an intent to commit the act prohibited by the statute would import a requirement into the statute 

never contemplated by the legislature.  Where the course of a motor vehicle is contrary to the statute, it is usually a permissible 

inference that the operator of the vehicle was the responsible agent in causing it to take that course. 

 If any evidence had been put forth that Feneque's vehicle crossed the median as a result of an emergency, a sudden 

illness, a mechanical malfunction or because of snow and ice, the jury could have taken that into account in determining 

whether Feneque violated § 14-236.  This is because § 14-236 requires that "a vehicle shall be driven as nearly as practicable 

entirely within a single lane…."  Furthermore, such evidence would also have allowed the jury to consider whether Feneque's 

negligence was the proximate cause of the plaintiff's injuries.  

The defendant in O‟Donnell v. Feneque argued that there was insufficient evidence for the jury reasonably to 
conclude that Feneque's actions proximately caused the plaintiff's injuries.  Specifically, the defendant argued that "[m]any 

scenarios other than driver negligence can cause a loss of control, including being cut off, sideswiped or struck in the rear by 

another vehicle, hitting a patch of ice, water, slush or sand, or a medical or mechanical emergency."  The Appellate Court 

concluded that, in this case, the plaintiff provided both eyewitness testimony and testimony concerning physical facts by the 

investigating officer to establish how the accident occurred.  The plaintiff, accordingly, provided a sufficient evidentiary basis 

for the jury reasonably to conclude that Feneque's negligence was the proximate cause of the plaintiff's injuries. 

 

24. Nuisance 

 

a. Public  

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule:   

The plain meaning of General Statutes § 52-557n (a) (1) (C) imposes liability in nuisance on a municipality only when the 

municipality positively acts (does something) to create (cause) the nuisance.  The plaintiff‟s claim in Picco v. Voluntown, 

asserted solely under General Statutes § 52-557n (a) (1) (C),99 failed to state a viable cause of action in nuisance against the 

municipality because the plaintiff failed to allege a positive act of the defendant that created the nuisance.  The defendant could 

not be held liable pursuant to that statute for damages cause by its failure to act to abate an alleged public nuisance.  

 

Facts: 

1. The plaintiff was injured while she was attending a soccer game at an athletic field owned, maintained and controlled 

by the defendant. 
2. At that time, the plaintiff was standing near a white ash tree that measured 60 feet in height, approximately 40-50 feet 

from the playing area.   

3. A portion of the tree separated from the main trunk and fell on top of the plaintiff, causing her to suffer serious 

injuries. 

4. The plaintiff filed an action against the defendant sounding in nuisance.  The plaintiff alleged that the tree had a 

"natural tendency" to pose a danger in light of its size, defects and location on the field.  The plaintiff further alleged 

that the defendant knew or should have known of the tree's history of failure and dangerous propensities because the 

defendant previously had removed from the field and adjacent school grounds large branches that had fallen from the 

tree, had obtained an estimate for the tree's removal and had been advised by a tree professional that the tree was 

dangerous and needed to be removed immediately.  Finally, the plaintiff alleged that the defendant‟s failure to remove 

the tree was unreasonable under the circumstances and that the condition of the tree was the proximate cause of the 
plaintiff‟s injuries. 

5. The defendant moved to strike the plaintiff‟s complaint based on the doctrine of sovereign immunity. 

                                                        
99 General Statutes § 52-557n (a) (1) (C) provides:  “Except as otherwise provided by law, 

a political subdivision of the state shall be liable for damages to person or property cause 

by…(C) acts of the political subdivision which constitute the creation or participation in the 
creation of a nuisance.” 



6. The trial court granted the motion to strike and the plaintiff appealed. 

7. The Supreme Court affirmed the decision of the trial court. 

 

Reasoning: 

A plaintiff must prove four elements to succeed in a nuisance cause of action:  1) the condition complained of had a 

natural tendency to create danger and inflict injury on person or property; 2) the danger created was a continuing one; 3) the 
use of the land was unreasonable or unlawful; and, 4) the existence of the nuisance was the proximate cause of the plaintiff‟s 

injuries and damages.  In addition, when the alleged tortfeasor is a municipality, our common law requires that the plaintiff 

also prove that the defendant, by some positive act, created the condition constituting the nuisance.  

Applying the plain language rule, the Supreme Court held that the language of General Statutes § 52-557n (a) (1) (C) 

was plain and unambiguous.  The statute states in relevant part that "[e]xcept as otherwise provided by law, a political 

subdivision of the state shall be liable for damages to person or property caused by…(C) acts of the political subdivision which 

constitute the creation or participation in the creation of a nuisance…."  (Emphasis added.)  Because the statute does not 

define the word “acts” or the word “creation,” the words and phrases are to be construed according to their common usage.  To 

ascertain that usage, the court will look to the dictionary definition of the term. 

 Common usage does not equate a failure to act with an act.  Webster's Third New International Dictionary defines an 

"act" as "a thing done or being done" or "an external manifestation of the will:  something done by a person pursuant to his 

volition…."  (Emphasis added.)  Notably, the definition of the word "act" does not denote something not done by a person.  
The latter appropriately falls within the meaning of the word "omission," which is defined as "something left out, not done, or 

neglected….”  

The court found further support for its conclusion due to the fact that the "acts" referred to in § 52-557n (a) (1) (C) 

must be ones that "constitute the creation or participation in the creation of a nuisance…."  (Emphasis added.)  The word 

"create" is defined in Webster's Third New International Dictionary as:  "to bring into existence" or "to cause to be…."  Thus, 

at a bare minimum, § 52-557n (a) (1) (C) requires a causal link between the "acts" and the alleged nuisance.  A failure to act to 

abate a nuisance does not fall within the meaning of the term "acts," as used in the statute, because inaction does not create or 

cause a nuisance; it merely fails to remediate one that had been created by some other force.  

 

Practice Note: 

1. The court specifically stated that its conclusion in Keeney v. Old Saybrook, 237 Conn. 135 (1996), in which it held 
that a municipality may be held liable pursuant to certain environmental protection statutes for a “public nuisance that 

it intentionally creates through its prolonged and deliberate failure to act to abate that nuisance” did not apply herein 

because the plaintiff‟s claim was asserted solely pursuant to General Statutes § 52-557n (a) (1) (C). 

 

25. Parental Liability for Torts of Minors  

 

Pike v. Bugbee, 115 Conn. App. 820, cert. granted, 293 Conn. 923 (2009) (July 21, 2009; Robinson, J.; Trial 

Court – Bentivegna, J.).
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Rule:   

The plaintiff in this action failed to allege a legally sufficient cause of action against the defendants, parents of Blake Bugbee, 

under General Statutes § 52-572101 because the plaintiff failed to allege that Blake was a minor at the time of the incident. 
 

26. Police Captain, Promotion 

                                                        
100 The plaintiff‟s petition for certification granted, limited to the following issues:  “1) Did 

the Appellate Court properly determine that the trial court properly granted the defendant‟s 
motion to strike the plaintiff‟s claims in negligence?”; and “2) Did the Appellate Court 

properly determine that the trial Court [sic] properly granted the defendant‟s motion to 

strike the claim of parental liability pursuant to General Statutes § 52-572?” 
101 General Statutes § 52-572 (a) provides:  “(a) The parent or parents or guardian, other 

than a temporary guardian appointed pursuant to section 45a-622, of any unemancipated 

minor or minors, which minor or minors wilfully or maliciously cause damage to any 
property or injury to any person, or, having taken a motor vehicle without the permission 

of the owner thereof, cause damage to the motor vehicle, shall be jointly and severally 

liable with the minor or minors for the damage or injury to an amount not exceeding five 

thousand dollars, if the minor or minors would have been liable for the damage or injury if 
they had been adults.” 



 

Honulik v. Greenwich, 293 Conn. 698 (2009) (October 13, 2009; Majority – Schaller, Norcott, Zarella and 

McLachlan, Js., Dissenting – Katz, J., Rogers, C. J., and Vertefeuille, J.; Trial Court – Shay, J.). 

 

Rule:   

The Supreme Court held that the trial court improperly concluded that the collective bargaining agreement required the 
defendant to hire the candidate with the highest score on the promotional examination.   Because the position of police captain 

is outside the bargaining unit, the town had discretion to promote any candidate from the promotional list irrespective of their 

ranking according to examination score; and because the town has discretion to hire out of rank order, it did not deprive the 

plaintiff of his property interest without due process of law.  

 

27. Premises Liability 

 

a. Landlord‟s Duty 

 

i. Generally 

 

Fiorelli v. Gorsky, 120 Conn. App. 298 (2010) (April 6, 2010; Schaller, J.; Trial Court – Radcliffe, J.). 

 

Rule:   

The general rule regarding premises liability in the landlord-tenant context is that landlords owe a duty of reasonable care as to 

those parts of the property over which they have retained control.  Landlords, however, generally do not have a duty to keep in 

repair any portion of the premises leased to and in the exclusive possession and control of the tenant.  (Note that a non-

delegable duty arises when the possessor of land, having leased part of land, still owes a duty to maintain in reasonably safe 

condition that part of land retained by him.) 

 

Retention of control is essentially a matter of intention to be determined in the light of all the significant circumstances.  The 

word “control” has no legal or technical meaning distinct from that given in its popular acceptation and refers to the power or 

authority to manage, superintend, direct or oversee.  Unless it is definitely expressed in the lease, the circumstances of the 
particular case determine whether the lessor has reserved control of the premises or whether they were under the exclusive 

dominion of the tenant, and it becomes a question of fact and is a matter of intention in the light of all the significant and 

attendant facts which bear on the issue. 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

 

Rule: 

In the landlord-tenant context, the generally accepted rule imposing liability on a landlord is that it is the duty of a landlord to 

use reasonable care to keep in a reasonably safe condition the parts of the property over which he reserves control.  As a result, 

the element of duty in a negligence action against a landlord encompasses the issue of possession and control. 

 
b. Mode of Operation Rule 

 

Humphrey v. Great Atlantic & Pacific Tea Co., 295 Conn. 855 (2010) (April 27, 2010; Palmer, J.; Trial Court – 

Downey, J.T.R.). 

 

Rule:  Clarification of Prior Case Law 

 

The Supreme Court clarified that the limitation it expressed in Kelly v. Stop & Shop, Inc., 281 Conn. 768, 794 n9 (2007) (the 

case in which the court first adopted the mode of operation rule), identifying the classes of cases to which the court intended its 

holding to apply was meant to include:  1) all future cases; and 2) pending cases in which the plaintiff had raised the mode of 

operation rule before the trial court.  In other words, the court‟s intent in Kelly was to limit the retroactive effect of Kelly to a 
discrete group of cases in which a claim under the mode of operation rule had not been raised as of the date of the court‟s 

decision in Kelly.  

 

The mode of operation rule is a rule of premises liability pursuant to which a business invitee who is injured by a dangerous 

condition on the premises may recover without proof that the business had actual or constructive notice of that condition if the 

business‟ chosen mode of operation created a foreseeable risk that the condition regularly would occur and the business failed 

to take reasonable measures to discover and remove it. 

 



  c. Rule in Webel v. Yale University 

 

Fiorelli v. Gorsky, 120 Conn. App. 298 (2010) (April 6, 2010; Schaller, J.; Trial Court – Radcliffe, J.). 

 

Rule:   

The Supreme Court in Webel v. Yale University, 125 Conn. 515 (1939), set forth a test in which it held that "a visitor to 
business premises which have been leased by the owner may recover against him upon proof:  1) that there existed at the time 

of the leasing conditions on the leased premises likely to cause injury to persons entering the premises; 2) that the landlord had 

knowledge, actual or imputable, of the existence of these conditions; 3) that the landlord had knowledge, actual or imputable, 

that persons were likely to be invited upon the premises as customers of the tenant; and, 4) that the landlord had reason to 

expect that the tenant would not take steps to remedy or guard against injury from the conditions.  In Webel, Yale University 

leased premises for a beauty shop.  Within the leased premises was a seven inch step from one room to another.  

 

In Fiorelli v. Gorsky, the court held that the rule in Webel did not apply to the situation because the premises leased by the 

defendant to the tenant had no conditions likely to cause injury to its business invitees. 

 

28. Prescriptive Easement 

 
a. Elements 

 

140 Main Street-Derby, LLC v. Clark Development, LLC, 116 Conn. App. 188, cert. denied, 293 Conn. 927 

(2009) (August 4, 2009; Beach, J.; Trial Court – Ripley, J.T.R.). 

  

Rule:  

To establish an easement by prescription in accordance with General Statutes § 47-37, the party claiming to have acquired it 

must prove the necessary elements by a preponderance of the evidence.  In applying § 47-37, our Supreme Court  repeatedly 

has explained that a party claiming to have acquired an easement by prescription must demonstrate that the use of the property 

has been open, visible, continuous and uninterrupted for fifteen years and made under a claim of right.  Prescriptive easements 

do not require exclusive use by the claimant and the burden of proof is by preponderance of the evidence.  Once established, a 
prescriptive easement appurtenant to the benefited property generally runs to all subsequent owners thereof. 

 

b. Question of Fact 

 

140 Main Street-Derby, LLC v. Clark Development, LLC, 116 Conn. App. 188, cert. denied, 293 Conn. 927 

(2009) (August 4, 2009; Beach, J.; Trial Court – Ripley, J.T.R.). 

  

Rule:  

Whether a prescriptive easement has been acquired presents primarily a question of fact for the trier after the nature and 

character of the use and the surrounding circumstances have been considered.  When the factual basis of the court's decision is 

challenged, the reviewing court must determine whether the facts are supported by the evidence or whether they are clearly 

erroneous.  In such cases, the trier's determination of fact will be disturbed only in the clearest of circumstances, where its 
conclusion could not reasonably be reached. 

 

29. Private Cause of Action Under Statute 

 

Gerardi v. Bridgeport, 294 Conn. 461 (2010) (January 5, 2010; Vertefeuille, J.; Trial Court – Frankel, J.). 

 

Rule:   

The following analysis applies to determine whether there exists an implied private cause of action under a statute: 

 

     “We begin our analysis with the well settled fundamental premise that there exists a presumption in Connecticut 

that private enforcement does not exist unless expressly provided in a statute.  In order to overcome that presumption, 
the [plaintiffs bear] the burden of demonstrating that such an action is created implicitly in the statute."…"In 

determining whether a private remedy is implicit in a statute not expressly providing one, several factors are relevant.  

First, is the plaintiff one of the class for whose…benefit the statute was enacted…?  Second, is there any indication of 

legislative intent, explicit or implicit, either to create such a remedy or to deny one?...Third, is it consistent with the 

underlying purposes of the legislative scheme to imply such a remedy for the plaintiff?"  (Internal quotation marks 

omitted.)  Napoletano v. CIGNA Healthcare of Connecticut, Inc., 238 Conn. 216, 249,…(1996), cert. denied, 520 U.S. 

1103,…(1997). 

     "Consistent with the dictates of…§ 1-2z, however, we do not go beyond the text of the statute and its relationship 

https://www.lexis.com/research/buttonTFLink?_m=5392cfcd934af2984507b0a9fc7262f1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20188%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=18&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2047-37&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAl&_md5=8824a9776ccdb17d81010e4404b9b442
https://www.lexis.com/research/buttonTFLink?_m=5392cfcd934af2984507b0a9fc7262f1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20188%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=19&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%2047-37&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAl&_md5=6bdc4232f4f1e5e3693559800a88dcec


to other statutes unless there is some textual evidence that the legislature intended, but failed to provide expressly, a 

private right of action.  Textual evidence that would give rise to such a question could include, for example, language 

granting rights to a discrete class without providing an express remedy or language providing a specific remedy to a 

class without expressly delineating the contours of the right…. 

     “Finally, we note that [i]n examining [the three Napoletano] factors, each is not necessarily entitled to equal 

weight.  Clearly, these factors overlap to some extent with each other, in that the ultimate question is whether there is 
sufficient evidence that the legislature intended to authorize [these plaintiffs] to bring a private cause of action despite 

having failed expressly to provide for one….Therefore, although the [plaintiffs] must meet a threshold showing that 

none of the three factors weighs against recognizing a private right of action, stronger evidence in favor of one factor 

may form the lens through which we determine whether the [plaintiffs] satisf[y] the other factors.  Thus, the amount 

and persuasiveness of evidence supporting each factor may vary, and the court must consider all evidence that could 

bear on each factor.  It bears repeating, however, that the [plaintiffs] must meet the threshold showing that none of the 

three factors weighs against recognizing a private right of action…. 

     “The stringency of the test is reflected in the fact that, since this court decided Napoletano, we have not recognized 

an implied cause of action despite numerous requests."  (Citations omitted; internal quotation marks omitted.)  

Provencher v. Enfield, [284 Conn. 772, 778-79 (2007)]. 

 

In Gerardi v. Bridgeport, the Supreme Court found that the second Napoletano factor was lacking, therefore, no private cause 
of action exists under General Statutes § 31-48d (Employers engaged in electronic monitoring required to give prior notice to 

employees; Exceptions; Civil penalty) for the enforcement of a violation of that statute. 

 

30. Product Liability Claim 

 

a. Preemption, Federal 

 

Mullin v. Guidant Corp., 114 Conn. App. 279, cert. denied, 292 Conn. 921 (2009) (May 12, 2009; Gruendel, J.; 

Trial Court – Stevens, J.). 

 

Rule:   
Since the claims set forth in plaintiffs‟ Connecticut product liability complaint would impose requirements “different from, or 

in addition to” the requirements of set forth in the Medical Device Amendments of 1976, 21 U.S.C. § 360c et seq. (MDA) and 

the FDA‟s premarket approval of Mullin‟s implant, the plaintiffs‟ state law claims were preempted.  

 

Facts: 

1. In July, 1999, Leslie Mullin, who at the time was in her early 30‟s, suffered a cardiac arrest and respiratory distress.  

She was resuscitated, diagnosed with ventricular fibrillation and implanted with an implantable cardioverter 

defibrillator (implant) on July 9, 1999, manufactured by the defendant, Guidant Corporation.  

2. The implant was replaced on November 8, 2001, when it began to malfunction and it was noted to be in “failsafe” 

mode.  

3. On October 25, 2004, Mullin and her husband filed a two count complaint against the defendant, asserting product 

liability claims under the Connecticut Product Liability Act, General Statutes § 52-572m et seq.  The first count of the 
complaint contained several allegations relating to the implant‟s safety, design, manufacture and distribution, 

including breach of implied and express warranties, failure to evaluate the safety of the implant and subjecting Mullin 

to unreasonable danger.  The second count was the husband‟s claim for loss of consortium, etc. 

4. The defendant filed a motion for summary judgment asserting, among other claims, that the plaintiffs‟ claims were 

preempted by federal law. 

5. The trial court found that the plaintiffs‟ claims were preempted by the MDA. Based on its finding of preemption, the 

court therefore concluded that it lacked subject matter jurisdiction to hear the case.  It treated the defendant‟s motion 

for summary judgment as a motion to dismiss and dismissed the plaintiffs‟ action.  

6. This appeal followed. 

7. The Appellate Court concluded that plaintiffs‟ claims were preempted by federal law, but that the form of the trial 

court‟s judgment was improper.  The judgment dismissing the action was reversed and the case was remanded with 
direction to render judgment for the defendant. 

 

Reasoning: 

The MDA includes the express preemption provision that states: “Except as provided in subsection (b) of this section, 

no State or political subdivision of a State may establish or continue in effect with respect to a device intended for human use 

any requirement--(1) which is different from, or in addition to, any requirement applicable under this chapter to the device, and 

(2) which relates to the safety or effectiveness of the device or to any other matter included in a requirement applicable to the 



device under this chapter.”  21 U.S.C. § 360k (a).  The MDA also established various levels of oversight for medical devices, 

with a Class III device receiving the highest level of oversight.   

The MDA established a rigorous regime of premarket approval for new Class III devices.  The premarket approval 

process imposes requirements including that a device that has received such approval cannot be marketed with any deviations 

from the specifications set forth in the approval.  Mullins‟ implant was classified as a Class III device.       

The court in Mullins v. Guidant Corp. concluded that the plaintiffs‟ state law claims sought to impose additional 
requirements on the defendant and, therefore, said claims were preempted.  In arriving at this conclusion, the court rejected the 

plaintiffs‟ argument that the plaintiffs‟ state law claim would simply parallel the federal requirements.     

 

b. Relationship to Common-Law Claims 

 

Mullin v. Guidant Corp., 114 Conn. App. 279, cert. denied, 292 Conn. 921 (2009) (May 12, 2009; Gruendel, J.; 

Trial Court – Stevens, J.). 

 

Rule:   

In enacting the Connecticut Product Liability Act, General Statutes § 52-572m et seq., the General Assembly was merely 

recasting an existing common law cause of action and was not creating a wholly new right for claimants harmed by a product. 

 
31. Social Host Liability for Service of Alcohol to a Minor 

 

Pike v. Bugbee, 115 Conn. App. 820, cert. granted, 293 Conn. 923 (2009) (July 21, 2009; Robinson, J.; Trial 

Court – Bentivegna, J.).
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Rule:   

The plaintiff in this case failed to allege a legally sufficient claim for common-law social host liability for service of alcohol to 

a minor under Ely v. Murphy, 207 Conn. 88 (1988), because the plaintiff failed to allege that service of alcohol to any minor 

was the proximate cause of the plaintiff‟s injuries. 

 

32. Tortious Interference with Business Expectancies 
 

IN Energy Solutions, Inc. v. Realgy, LLC, 114 Conn. App. 262 (2009) (May 12, 2009; Bishop, J.; Trial Court – 

Stengel, J.T.R.). 

 

Rule:   

A successful action for tortious interference with business expectancies requires the satisfaction of three elements:  1) a 

business relationship between the plaintiff and another party; 2) the defendant's intentional interference with the business 

relationship while knowing of the relationship; and, 3) as a result of the interference, the plaintiff suffers actual loss.  Our case 

law has recognized that not every act that disturbs a business expectancy is actionable.  A claim is made out only when 

interference resulting in injury to another is wrongful by some measure beyond the fact of the interference itself.  Accordingly, 

the plaintiff must plead and prove at least some improper motive or improper means.  For a plaintiff successfully to prosecute 

such an action it must prove that the defendant was guilty of fraud, misrepresentation, intimidation or molestation or that the 
defendant acted maliciously.  In the context of a tortious interference claim, the term malice is meant not in the sense of ill will, 

but intentional interference without justification.  In other words, the plaintiff bears the burden of alleging and proving lack of 

justification on the part of the defendant. 

 

33. Undue Influence 

 

Gengaro v. New Haven, 118 Conn. App. 642 (2009) (December 29, 2009; DiPentima, J.; Trial Court – 

Thompson, J.). 

 

Rule:   

Undue influence is the exercise of sufficient control over a person, whose acts are brought into question, in an attempt to 
destroy his free agency and constrain him to do something other than he would do under normal control.  It is stated generally 

                                                        
102 The plaintiff‟s petition for certification granted, limited to the following issues:  “1) Did 

the Appellate Court properly determine that the trial court properly granted the defendant‟s 

motion to strike the plaintiff‟s claims in negligence?”; and “2) Did the Appellate Court 

properly determine that the trial Court [sic] properly granted the defendant‟s motion to 
strike the claim of parental liability pursuant to General Statutes § 52-572?” 



that there are four elements of undue influence:  1) a person who is subject to influence; 2) an opportunity to exert undue 

influence; 3) a disposition to exert undue influence; and, 4) a result indicating undue influence.  Relevant factors include age 

and physical and mental condition of the one alleged to have been influenced, whether he had independent or disinterested 

advice in the transaction, consideration or lack or inadequacy thereof for any contract made, necessities and distress of the 

person alleged to have been influenced, his predisposition to make the transfer in question, the extent of the transfer in relation 

to his whole worth, active solicitations and persuasions by the other party, and the relationship of the parties.  
 

34. Uninsured/Underinsured Motorist Claim 

 

a. Generally 

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

 

Rule:   

To recover uninsured motorist benefits, plaintiff must establish:  1) that the other motorist was uninsured; 2) that the other 

motorist was legally liable under the prevailing law; and, 3) the amount of liability. 

 

35. Unjust Enrichment 
 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

A plaintiff seeking recovery for unjust enrichment must prove:  1) that the defendant was benefited; 2) that the defendant 

unjustly did not pay the plaintiff for the benefit; and, 3) that the failure of payment was to the plaintiff‟s detriment.  

 

36. Workers‟ Compensation 

 

a. Reduction of Payments from Jury Award 
 

i. Generally 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

  

Rule:  Matter of First Impression 

 

General Statutes § 31-293 (a)103 expressly provides that an employer‟s claim for reimbursement of workers‟ compensation 

benefits takes precedence over any damages that an injured employee receives in a third party action.  Therefore, the trial court 

properly reduced the amount of the jury award of noneconomic damages by the amount of payments the plaintiff‟s employer 

was obligated to pay him.    
 

Facts: 

1. The plaintiff, Anastacio Cruz, filed this third party negligence lawsuit against Francisco Montanez and Jason Kannon 

pursuant to General Statutes § 31-293 (a) seeking to recover for injuries Cruz suffered in a motor vehicle accident that 

occurred in the course of his employment. 

                                                        
103 General Statutes § 31-293 (a) provides in relevant part: that an employee who suffers 

an injury that "has been sustained under circumstances creating in a person other than an 

employer…a legal liability to pay damages for the injury" may "proceed at law against such 
person to recover damages for the injury…."  The statute further provides that "any 

employer…having paid, or having become obligated to pay, compensation under the 

provisions of [the Workers' Compensation Act (act)] may bring an action against such 
person to recover any amount that he has paid or has become obligated to pay as 

compensation to the injured employee….If the employer and the employee join as parties 

plaintiff in the action and any damages are recovered, the damages shall be so apportioned 

that the claim of the employer…shall take precedence over that of the injured employee in 
the proceeds of the recovery…."   



2. Montanez was Cruz‟ fellow employee and the driver of the pickup truck in which Cruz was riding as a passenger at 

the time of the accident.  Both men were employed by the defendant Weston Gardens, Inc. 

3. Kannon was the driver of the other motor vehicle involved in the collision. 

4. Cruz collected workers‟ compensation benefits from Weston Gardens in the amount of $26,090.96.   

5. The defendant Weston Gardens intervened as a plaintiff seeking reimbursement for its workers‟ compensation 

payments to Cruz from any damages that Cruz recovered from Montanez and Kannon. 
6. Cruz elected not to present any evidence of economic damages. 

7. Consequently, the jury awarded Cruz $75,000 in noneconomic damages only, and concluded that Montanez and 

Kannon were 60% and 40% responsible, respectively, for Cruz‟ injuries. 

8. The trial court rendered judgment apportioning the damages to Weston Gardens in the amount of its workers‟ 

compensation payments to Cruz, with the remainder payable to Cruz.  

9. On appeal, Cruz claimed, among other things, that the trial court erred in reducing the amount of the jury award by the 

payments he had received from Weston Gardens in workers‟ compensation benefits because those payments were for 

economic damages and Cruz had sought and recovered only noneconomic damages. 

10. The Supreme Court affirmed the decision of the trial court. 

 

Reasoning: 

Pursuant to General Statutes § 31-293 (a), an employer has the right of reimbursement from a judgment against a third 
party for 1) the amount of any compensation which the employer has paid on account of the injury which is the subject of the 

suit, plus 2) an amount equal to the present worth of any probable future payments which he has become obligated to pay. 

Pursuant to § 31-293 (a), an employer that pays workers‟ compensation benefits to an injured employee is entitled to 

reimbursement for those payments from “any damages” that the employee may recover from the third party tortfeasor.  “Any 

damages” in this context means damages of “whatever kind or sort, without limitation.”  The Supreme Court concluded that it 

was of no consequence that the jury‟s award of damages in this case was for noneconomic damages.  

One of the primary goals of § 31-293a is to ensure that the ultimate loss falls on the wrongdoer by allowing the 

employer to take action in order to recover the workers‟ compensation benefits that it was legally obligated to pay to its injured 

employee.  It is equally as elementary that the claimant should not be allowed to keep the entire amount of his compensation 

award and the common-law damage recovery.  Furthermore, Cruz could have elected to seek recovery for his economic losses, 

but chose not to do so. 
In arriving at its conclusion, the court rejected the plaintiff‟s argument that the employer had to seek reimbursement 

directly from the third party tortfeasor, either in a separate action or in the context of the employee‟s action.   

 

Practice Note: 

1. When presenting a third party action pursuant to § 31-293a, present claims for all possible losses, economic and 

noneconomic, because the court will reduce any jury award by the amount the intervening employer is obligated to 

pay. 

 

ii. Loss of Use Benefits 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   

The trial court correctly decided that it was proper to reduce the amount of the jury award of noneconomic damages by the 

amount of the loss of use benefits paid by plaintiff‟s employer. 

 

37. Wrongful Death 

 

a. Pro Se Representative Prohibited 

 

Ellis v. Cohen, 118 Conn. App. 211 (2009) (December 1, 2009; Alvord, J.; Trial Court – McWeeny, J., and 

Graham, J.). 

 

Rule:   

A pro se plaintiff may not represent an estate in a wrongful death claim.   

 

K. “DEFENSES” 

 

1. Defamation 

 



a. Employment Decisions, Qualified Immunity 

 

Gambardella v. Apple Health Care, Inc., 291 Conn. 620 (2009) (May 19, 2009; Katz, J.; Trial Court – Pitman 

and Gallagher, Js.). 

 

Rule:  Clarification of Prior Case Law 

   

The settled law in Connecticut is that a showing of either actual malice or malice in fact will defeat a defense of qualified 

privilege in the context of employment decisions.  “Actual malice” is defined as the publication of a false statement with 

knowledge of its falsity or reckless disregard for its truth; and “malice in fact” is defined as the publication of a false statement 

with bad faith or improper motive.  Although whether a defendant has published a false statement with reckless disregard for 

its truth is not easily captured in a simple definition, our Supreme Court has held that “reckless disregard” may be found when 

an individual publishes defamatory statements with a high degree of awareness of probable falsity or entertained serious doubts 

as to the truth of the publication.  

 

Reasoning: 

A defamatory statement is defined as a communication that tends to harm the reputation of another as to lower him in 

the estimation of the community or to deter third persons from associating or dealing with him.  To establish a prima facie case 
of defamation, the plaintiff must demonstrate that:  1) the defendant published a defamatory statement; 2) the defamatory 

statement identified the plaintiff to a third person; 3) the defamatory statement was published to a third person; and, 4) the 

plaintiff's reputation suffered injury as a result of the statement.  If the plaintiff is a public figure, however, the plaintiff also 

must prove that the defamatory statement was made with actual malice, such that the statement, when made, was made with 

actual knowledge that it was false or with reckless disregard of whether it was false.  Additionally, to recover punitive 

damages, a plaintiff must prove actual malice, regardless of whether the plaintiff is a public figure.  

A defendant may shield himself from liability for defamation by asserting the defense that the communication is 

protected by a qualified privilege.  When considering whether a qualified privilege protects a defendant in a defamation case, 

the court must resolve two inquiries.  The first is whether the privilege applies, which is a question of law over which our 

review is plenary.  The second is whether the applicable privilege nevertheless has been defeated through its abuse, which is a 

question of fact.  
In a defamation case brought by an individual who is not a public figure, the factual findings underpinning a trial 

court's decision will be disturbed only when those findings are clearly erroneous, such that there is no evidence in the record to 

support them.  In an appeal of a defamation case brought by public figure, the clear and convincing evidence standard of 

review applies, rather than clearly erroneous standard of review.  Finally, to the extent that a litigant challenges the legal 

standard that is required to establish that a privilege has been defeated, that issue is a question of law over which our review is 

plenary.  

 

2. Governmental Immunity 

 

a. Discretionary Act 

 

Kastancuk v. East Haven, 120 Conn. App. 282 (2010) (April 6, 2010; Robinson, J.; Trial Court – Cosgrove, J. 

and Skolnick, J.T.R.). 

 

Rule:   

The trial court properly struck plaintiff‟s complaint against the municipality and its police officers because the defendants were 

protected by qualified governmental immunity.  The complaint alleged only the defendants‟ failure to perform duties, all of 

which inherently required the exercise of discretion, i.e. the removal of potentially harmful clothing, the reasonable inspection 

of the decedent and the maintenance of adequate lighting.  The complaint did not allege any violation of a policy or procedure 

that required the defendants to complete their duties in a prescribed manner. 

 

Facts: 

1. The plaintiff‟s decedent, Sherrie Kastancuk, hung herself while being held in 
the “lockup” at the East Haven police department. 

2. The holding cell had video cameras and audio monitors which enabled officers 

to monitor persons being held therein. 

3. Only once during the four and a half hours that she was in the lockup did any 
police officer actually go to the lockup to check on the wellbeing of the 

decedent. 



4. The plaintiff, administrator of Kastancuk‟s estate, filed an action against the 

town and several members of its police department.  In the complaint, the 

plaintiff alleged that the defendants were liable in negligence in that they 
breached their duties:  1) to monitor adequately and to care for the well-

being of the decedent after she was arrested and taken into custody; 2) to 

provide adequate facilities by which appropriate monitoring of the decedent 

could be performed while she was in the custody of the police department; 3) 
to make reasonable inspections of the decedent while she was incarcerated 

and to monitor her activities to ensure that she did not take her own life or 

engage in self-destructive conduct; 4) to install or to maintain adequate 

lighting in the area in which holding cells were located within the police 
department so that existing monitoring equipment could properly and 

adequately allow monitoring of prisoners; 5) to remove potentially harmful 

clothing from the decedent prior to her being placed in a holding cell; 6) to 

implement or to maintain adequate policies, protocols or standards of care for 
individuals in the custody of the police department or the agents thereof; and, 

7) to train adequately or to supervise adequately the officers of the police 

department who were responsible for the care, custody and control of the 

decedent. 

5. The defendants filed a motion to strike the complaint on the basis of 
governmental immunity; the trial court granted the motion and entered 

judgment in favor of the defendants. 

6. The Appellate Court affirmed the judgment of the trial court. 
 

Reasoning: 
 The general rule is that governments and their agents are immune from liability for acts conducted in performance of 

their official duties.  The common-law doctrine of governmental immunity has been statutorily enacted and is now largely 

codified in General Statutes § 52-557n.  Section 52-557n (a) (1) sets forth the circumstances when a political subdivision will 

be held liable for damages to a person.  This statute provides in relevant part:  "Except as otherwise provided by law, a political 

subdivision of the state shall be liable for damages to person or property caused by:  (A) [t]he negligent acts or omissions of 

such political subdivision or any employee, officer or agent thereof acting within the scope of his employment or official 

duties….”  General Statutes § 52-557n (a) (1) (A).  The statute also lists two exceptions to the statutory abrogation of 

governmental immunity.  Those exceptions are:  1) when the acts or omissions of the employee constituted criminal conduct, 

fraud, malice or willful misconduct; or 2) when the negligent acts or omissions required the exercise of judgment or discretion.  

General Statutes § 52-557n (a) (2). 

Generally, the common law states that a municipal employee is liable for the misperformance of a ministerial act, but 
has a qualified immunity in the performance of a discretionary act.  This employee immunity for discretionary acts is identical 

to the municipality's immunity for its employees' discretionary acts under § 52-557n.  The hallmark of a “discretionary” act is 

that it requires the exercise of judgment.  In contrast, “ministerial” refers to a duty which is to be performed in a prescribed 

manner without the exercise of judgment or discretion.  Although the determination of whether official acts or omissions are 

ministerial or discretionary is normally a question of fact for the factfinder, there are cases where it is apparent from the 

complaint. 

 

b. General Statutes § 52-557n v. § 7-165 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 
Rule:   

Like § 52-557n, § 7-465 is a statute abrogating governmental immunity.  A party may choose to rely on either § 52-557n or § 

7-465 as long as they meet the requirements therein.  Our Appellate Court has explained the distinction between those statutes 

as follows:  "Section 52-557n allows an action to be brought directly against a municipality for the negligent actions of its 



agents.  Section 7-465 allows an action for indemnification against a municipality in conjunction with a common-law action 

against a municipal employee." 

 

c. Identifiable Person-Imminent Harm Exception 

 

Cotto v. Board of Education, 294 Conn. 265 (2009) (December 15, 2009; Katz, J.; Trial Court – Licari, J., and 

Katz, J.). 

 

Rule:   

The Supreme Court held that the doctrine of governmental immunity applied to shield the defendants from liability for the 

alleged injuries of the plaintiff.  The plaintiff acknowledged that the defendants‟ conduct was discretionary, so the former could 

prevail only if he fell within one of the recognized exceptions to the doctrine.  The court concluded that the plaintiff in Cotto v. 

Board of Education was not an identifiable person subject to imminent harm because the potential for harm to him was neither 

sufficiently immediate nor sufficiently certain.  In other words, the risk of specific harm to the plaintiff was not sufficiently 

immediate because any person using the bathroom could have slipped at any time.  Thus, it was not apparent to the defendants 

that their failure to act would likely subject the plaintiff, as an identifiable person, to imminent harm. 

 

Facts: 
1. In 1999, the plaintiff, Jamell Woods Cotto, was working as the director of a summer youth program at the Roberto 

Clemente School, one of New Haven‟s public schools. 

2. On June 16, 1999, at approximately 9:45 am, the plaintiff went into one of the bathrooms in the school to look for two 

program participants (7 and 8 years old).  Upon entering the bathroom, Cotto slipped on water and urine that were on 

the floor.  He fell and sustained injuries. 

3. Cotto filed a complaint against the defendants – the board of education of the city and certain public school officials.   

4. The defendants answered and asserted several special defenses including comparative negligence and common-law 

and statutory governmental immunity pursuant to General Statutes § 52-557n. 

5. The case was tried to the court, which found in favor of the plaintiff.  As to the defense of governmental immunity, the 

trial court specifically found that “the plaintiff was an identifiable individual subject to imminent harm for purposes of 

the exception to the governmental immunity doctrine.” 
6. The Supreme Court reversed the decision of the trial court. 

 

Reasoning: 

The common-law and statutory doctrines that determine the tort liability of municipal employees are well established.  

Generally, a municipal employee is liable for the misperformance of ministerial acts, but has a qualified immunity in the 

performance of governmental acts.  Governmental acts are performed wholly for the direct benefit of the public and are 

supervisory or discretionary in nature.  A municipal employee's immunity for the performance of discretionary governmental 

acts is, however, qualified by three recognized exceptions:  1) where the circumstances make it apparent to the public officer 

that his or her failure to act would be likely to subject an identifiable person to imminent harm; 2) where a statute specifically 

provides for a cause of action against a municipality or municipal official for failure to enforce certain laws; and, 3) where the 

alleged acts involve malice, wantonness or intent to injure, rather than negligence. 

The first exception, by its own terms, requires three things:  1) an imminent harm; 2) an identifiable victim;104 and, 3) 
a public official to whom it is apparent that his or her conduct is likely to subject that victim to that harm.  Failure to establish 

any one of the three prongs will be fatal to a plaintiff's claim that he comes within this exception.  The identifiable person-

imminent harm exception applies to narrowly defined classes of foreseeable victims as well as identifiable individuals.   

An individual may be "identifiable" for purposes of the exception to qualified governmental immunity if the harm 

occurs within a limited temporal and geographical zone, involving a temporary condition.  For the harm to be deemed 

imminent, the potential for harm must be sufficiently immediate.  In fact, "the criteria of identifiable person and imminent harm 

must be evaluated with reference to each other.  An allegedly identifiable person must be identifiable as a potential victim of a 

specific imminent harm.  Likewise, the alleged imminent harm must be imminent in terms of its impact on a specific 

identifiable person….For the purposes of the imminent harm exception…it is impossible to be an identifiable person in the 

absence of any corresponding imminent harm."  Our appellate courts have found imminent harm only in the clearest of cases. 

 

Grady v. Somers, 294 Conn. 324 (2009) (December 22, 2009; Norcott, J.; Trial Court – Sferrazza, J.). 

 

                                                        
104

 This first prong has been expanded to apply not only to identifiable individuals but also to narrowly defined 

classes of foreseeable victims.  Thus far, the only identifiable class of foreseeable victims that our appellate courts 

have recognized for these purposes is that of schoolchildren attending public schools during school hours. 

 



Rule:  Overruling Precedent 

 

The identifiable person, imminent harm common-law exception to municipal employees‟ qualified immunity also applies in an 

action brought directly against a municipality pursuant to General Statutes § 52-557n (a) (1) (A) for its negligent performance 

of discretionary acts, regardless of whether an employee or officer of the municipality also is a named defendant.105  The dicta 

in Pane v. Danbury, 267 Conn. 669, 677-78 n.9 (2004), that states otherwise is overruled. 
 

Facts: 

1. The defendant, the town of Somers, operates and maintains a transfer station 

for refuse disposal within the town limits. 

2. The defendant‟s residents were permitted to access the transfer station only if 

they had first purchased a permit. 
3. On January 7, 2006, the plaintiff, Thomas Grady, a permit holder, went to the 

transfer station to dispose of his Christmas tree in a specially designated 

area. 

4. While there, Grady walked around to the back of his truck and slipped on an 
ice patch, sustaining a fractured ankle and various soft tissue injuries. 

5. Although several of the defendant‟s employees were on duty at that time, 

none were in the vicinity of Grady‟s fall and there was no evidence of how 

long the ice patch had been in existence prior to his fall. 
6. The plaintiff gave the defendant notice of his claim pursuant to General 

Statutes § 7-101a (d). 

7. The plaintiff then commenced this action alleging that the defendant had 

breached its duty to maintain the transfer station in a safe condition by failing 

to warn of dangerous ice conditions, or to spread sand and salt or similar 
material on the ice area where he fell.  The plaintiff did not name any of the 

defendant’s individual employees as a defendant in this action. 

8. Thereafter, the defendant filed an answer and special defenses, including 

governmental immunity.  
9. The defendant moved for summary judgment on the basis of governmental 

immunity. 

10. The trial court granted the defendant‟s motion; the Supreme Court affirmed 

the decision of the trial court on alternate grounds. 
 

Reasoning: 

The Supreme Court has previously described the meaning of General Statutes § 52-557n (a) as “far from plain,” 

particularly with respect to the savings clauses that begin the subdivisions of subsection (a), namely, the words “[e]xcept as 

otherwise provided by law.”  The court in Grady v. Somers concluded that this language was ambiguous because it was subject 

to more than one reasonable reading and, therefore, the court resorted to extratextual sources to construe the meaning of the 

statute. 

                                                        
105 General Statutes § 52-557n (a) provides in relevant part:  "(1) Except as otherwise 
provided by law, a political subdivision of the state shall be liable for damages to person or 

property caused by:  (A) The negligent acts or omissions of such political subdivision or any 

employee, officer or agent thereof acting within the scope of his employment or official 
duties…."  Subdivision (1) must, however, be read in conjunction with subdivision (2), 

which, "[e]xcept as otherwise provided by law," immunizes political subdivisions from 

liability "for damages to person or property caused by…(B) negligent acts or omissions 

which require the exercise of judgment or discretion as an official function of the authority 
expressly or impliedly granted by law." 



As a matter of Connecticut‟s common-law, the general rule was that a municipality was immune from liability for 

negligence unless the legislature passed a statute abrogating that immunity, see e.g. § 13a-149.  The legislature set forth general 

principles of municipal liability and immunity in § 52-557n.  Subsection (a) (1) (A) of § 52-557n clearly abrogated the 

traditional common-law doctrine that municipalities were immune from suit for torts committed by their employees and agents.  

But a direct action under § 52-557n (a) is not the only means for a tort claimant to hold a municipality liable for the negligent 

acts of its officers or employees.   
At common-law, municipal officers were liable for their own torts, but the municipality, i.e. the “master,” was not 

vicariously liable therefor.  Section 7-465 (a) changed this and circumvented the general common-law immunity of 

municipalities from vicarious liability for their employees‟ acts by permitting injured plaintiffs to seek indemnification from 

the municipal employer.  Note that § 7-465 requires that a plaintiff allege in a separate count and prove the employee‟s duty to 

the individual plaintiff as well as the breach thereof.  Only then can a plaintiff go on and allege and prove the town‟s liability 

by indemnification.  Further, a tort claimant seeking to establish liability under this section must overcome the qualified 

immunity afforded to municipal employees or officials.  The Supreme Court noted that §§ 7-465 and 52-557n (a) are “parallel 

vehicles for municipal liability” and are “coextensive.” 

Relying therefore on a number of extratextual sources, including the legislative debate on § 52-557n and a 

postenactment Connecticut Law Revision Commission report, the court concluded that the identifiable person, imminent harm 

exception to qualified immunity would apply in direct actions against municipalities.106 

 However, after finding that the identifiable person, imminent harm exception applied to the immunity afforded to 
municipalities for the negligent performance of discretionary acts under § 52-557n (a) (2) (B), the court held that the plaintiff 

failed to prove that he was an identifiable person potentially subject to imminent harm. 

  That exception applies "when the circumstances make it apparent to the public officer that his or her failure to act 

would be likely to subject an identifiable person to imminent harm….By its own terms, this test requires three things:  (1) an 

imminent harm; (2) an identifiable victim; and (3) a public official to whom it is apparent that his or her conduct is likely to 

subject that victim to that harm….We have stated previously that this exception to the general rule of governmental immunity 

for employees engaged in discretionary activities has received very limited recognition in this state….If the plaintiffs fail to 

establish any one of the three prongs, this failure will be fatal to their claim that they come within the imminent harm 

exception."  (Citations omitted; internal quotation marks omitted.)  

With respect to the identifiable victim element, the court noted that this exception applies "not only to identifiable 

individuals but also to narrowly defined identified classes of foreseeable victims….[W]hether a particular plaintiff comes 
within a cognizable class of foreseeable victims for purposes of this narrowly drawn exception to qualified immunity 

ultimately is a question of law for the courts, in that it is in effect a question of whether to impose a duty of care….In 

delineating the scope of a foreseeable class of victims exception to governmental immunity, our courts have considered 

numerous criteria, including the imminency of any potential harm, the likelihood that harm will result from a failure to act with 

reasonable care, and the identifiability of the particular victim….Other courts, in carving out similar exceptions to their 

respective doctrines of governmental immunity, have also considered whether the legislature specifically designated an 

identifiable subclass as the intended beneficiaries of certain acts…whether the relationship was of a voluntary nature…the 

seriousness of the injury threatened…the duration of the threat of injury…and whether the persons at risk had the opportunity 

to protect themselves from harm."  (Citations omitted; internal quotation marks omitted.)  

 The only identifiable class of foreseeable victims that our Supreme Court has recognized for these purposes is that of 

school children attending public schools during school hours.  Outside the public school context, there has been only one case 

wherein a specific plaintiff was held potentially to be an identifiable victim subject to imminent harm.  See Sestito v. Groton, 
178 Conn. 520 (1979), which the Grady v. Somers court stated was limited to its facts.  An allegedly identifiable victim must 

be identifiable as a potential victim of a specific imminent harm.  Likewise, the alleged imminent harm must be imminent in 

terms of its impact on a specific identifiable person.   

“[U]nder our case law,…wherein we have interpreted the identifiable person element narrowly as it pertains to an 

injured party's compulsion to be in the place at issue, we conclude that the plaintiff is not a member of a class of foreseeable 

victims because, as he acknowledges, he was not legally required to dispose of his refuse by taking it to the transfer station 

personally and could have hired an independent contractor to do so.” 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   
General Statutes § 17a-683107 defines a police officer‟s duty once he encounters a person who appears either “intoxicated” or 

“incapacitated,” as those terms are defined in General Statutes §§ 17a-680 (13) and (11), respectively.  But because § 17a-683 

                                                        
106 Note that this holding was a break with precedent insofar as the court construed the 

language “except as otherwise provided by law,” contained in § 52-557n (a), to include the 
common-law as well as federal and state statutory law. 



dictates a police officer‟s mandatory duty to take an incapacitated person into protective custody only after the officer has 

determined if the person is intoxicated or incapacitated, the officer must first make a judgment call, i.e. perform a discretionary 

act, to ascertain to what degree the person is under the influence of alcohol.  Therefore, the doctrine of governmental immunity 

applies to the enforcement of this statute.   

 

The Appellate Court held that the “identifiable person-imminent harm exception” to the governmental immunity defense did 
not apply in this case.   

 

Facts: 

1. On June 25, 2001, the plaintiff, Ann Swanson, on her own behalf and as administratrix of the estate of Grover 

Bressert, filed this wrongful death action against the defendants, the city of Groton and Jad Bickford, a Groton police 

officer. 

2. On June 22, 2002, Bressert was the manager of the Rand Lodge, a rooming house in the city of Groton. 

3. On this date, Bressert told one of the tenants of the house, Marcelino Lasalle, that the latter was to be evicted from the 

Rand Lodge because of his harassing and threatening behavior toward others while intoxicated. 

4. Shortly thereafter, Lasalle was seen outside a laundromat in town “very wobbly and unsteady” and engaging in 

harassing behavior. 

5. An employee of the laundromat called the police to ask for assistance. 
6. Officer Bickford responded.  When he arrived, he spoke with Lasalle who informed the officer that he was heading 

back to the Rand Lodge. 

7. Although Bickford offered, Lasalle refused a ride to the lodge. 

8. As Lasalle began walking toward the lodge of his own accord, Bickford determined that Lasalle was intoxicated, but 

not incapacitated.  Bickford did not believe that Lasalle was a danger to himself or to others.  Therefore, he allowed 

Lasalle to leave the scene. 

9. After returning to the lodge, Lasalle later fatally stabbed Bressert. 

10. The plaintiff filed an action alleging, inter alia, that General Statutes § 17a-683 (b) created a ministerial duty on the 

part of Bickford to take Lasalle to a hospital or treatment facility because he was incapacitated by alcohol and that 

Bickford breached that duty. 

11. The defendants set forth special defenses that included governmental and qualified immunity.     
12. The trial court rendered summary judgment in favor of the defendants. 

13. The plaintiff appealed; the Appellate Court affirmed the judgment of the trial court. 

 

Reasoning: 

The common law doctrines that determine the tort liability of municipal employees are well established.  Generally, a 

municipal employee is liable for the misperformance of ministerial acts, but has a qualified immunity in the performance of 

governmental acts.  Governmental acts are performed wholly for the direct benefit of the public and are supervisory or 

discretionary in nature.  The hallmark of a discretionary act is that it requires the exercise of judgment.  In contrast, a 

ministerial act refers to a duty that is to be performed in a prescribed manner without the exercise of judgment or discretion. 

The tort liability of a municipality has been codified in General Statutes § 52-557n.  Subdivision (a) (1) of this statute 

provides that, except as otherwise provided by law, a political subdivision of the state shall be liable for damages to person or 

property caused by the negligent acts or omissions of such political subdivision or any employee, officer or agent thereof acting 
within the scope of his employment or official duties.  Subdivision (a) (2) (B) extends the same discretionary act immunity that 

applies to municipal officials to the municipalities themselves by providing that they will not be liable for damages caused by 

negligent acts or omissions which require the exercise of judgment or discretion as an official function of the authority 

expressly or impliedly granted by law. 

There are three exceptions to discretionary act immunity.  Each of these exceptions represents a situation in which the 

public official's duty to act is so clear and unequivocal that the policy rationale underlying discretionary act immunity--to 

encourage municipal officers to exercise judgment--has no force.  First, liability may be imposed for a discretionary act when 

the alleged conduct involves malice, wantonness or intent to injure.  Second, liability may be imposed for a discretionary act 

                                                                                                                                                                                                   
107 General Statutes § 17a-683 provides in relevant part:  “(a) Any police officer finding a 

person who appears to be intoxicated in a public place and in need of help may, with such 

person's consent, assist such person to his home, a treatment facility, or a hospital or other 
facility able to accept such person. 

     “(b) Any police officer finding a person who appears to be incapacitated by alcohol shall 

take him into protective custody and have him brought forthwith to a treatment facility 

which provides medical triage in accordance with regulations adopted pursuant to section 
19a-495 or to a hospital.” 



when a statute provides for a cause of action against a municipality or municipal official for failure to enforce certain laws.  

Third, liability may be imposed when the circumstances make it apparent to the public officer that his or her failure to act 

would be likely to subject an identifiable person to imminent harm.  The plaintiff in Swanson v. Groton claimed that the third 

exception was applicable. 

The identifiable person-imminent harm exception to the general rule of governmental immunity for employees 

engaged in discretionary activities has received very limited recognition in this state.  The exception applies when the 
circumstances make it apparent to the public officer that his or her failure to act would be likely to subject an identifiable 

person to imminent harm.  By its own terms, this test requires three things:  1) an imminent harm; 2) an identifiable victim; 

and, (3) a public official to whom it is apparent that his or her conduct is likely to subject that victim to that harm.  The failure 

to establish any one of the three prongs precludes the application of the identifiable person-imminent harm exception. 

The plaintiff in Swanson v. Groton alleged that Bressert died as a result of Bickford‟s failure to recognize Lasalle as a 

person incapacitated by alcohol and by the officer‟s failure to take Lasalle to a hospital or treatment facility.  She argued that 

Bickford should have realized that Bressert, as the manager of the Rand Lodge, would be subject to imminent harm by Lasalle. 

The Appellate Court held, however, that, in accordance with Supreme Court precedent, Bickford would have had to 

have known that Lasalle was going to attack a specific person, namely, Bressert, when he returned to the Rand Lodge before 

the exception would apply.  However, there was no evidence to support plaintiff‟s argument, i.e. there was neither an 

identifiable victim nor a public official to whom it was apparent that his conduct was likely to subject that victim to that harm.          

 

Practice Note: 

1. The Appellate Court declined to analyze whether a claim for loss of parental consortium is viable in Connecticut.  

“[E]ven if we were to agree that a loss of parental consortium claim should be viable in Connecticut, the viability of 

such a cause of action would be dependent on the success of the plaintiff‟s predicate claims.  Because the plaintiff has 

failed on those claims, the loss of parental consortium claim necessarily fails as well.” 

 

d. Operation of Police Department 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   
The operation of a police department is a discretionary governmental function.  Acts or omissions in connection therewith 

ordinarily do not give rise to liability on the part of the municipality. 

 

3. Statutes of Limitations & Tolling Doctrines 

 

a. Claims Commissioner 

 

Lock v. State of Connecticut, Office of Claims Commissioner, at Hartford, File No. 21655, September 25, 2009. 

 

Practice Note: 

1. Note that the claims commissioner (James R. Smith) decided in this case that the one year statute of limitations 

contained in General Statutes § 4-148 (“no claim shall be presented under this chapter but within one year after it 
accrues”) commenced to run on the date the plaintiff began “active investigation” of a claim.  In other words, the 

statute started on the date plaintiff‟s counsel sent the plaintiff‟s medical records to an expert to review for evidence of 

medical negligence, not on the date plaintiff’s counsel heard back from the expert!!  

 

b. Continuing Course of Conduct Doctrine 

 

i. Intentional Infliction of Emotional Distress 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
108

 

                                                        
108 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 
Whether the Appellate Court, based on the record before it, properly reversed the trial 

court's decision by holding that the existence of an original duty must be determined before 

applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 
that the Appellate Court held that the existence of an original duty must be determined 



  

Rule: 

Before the continuing course of conduct doctrine can apply, the existence of an original duty must be established as a 

prerequisite.  It is insufficient to rely merely on the existence of a relationship between the parents of minor children to support 

the application of the continuing course of conduct doctrine. 

 
Facts: 

1. The plaintiff, John Watts, was the former spouse of the defendant, Heather Chittenden.  

2. They were married in 1993 and had two daughters, born in 1995 and 1996. 

3. The defendant filed for dissolution in March, 1999. 

4. On June 3, 1999, the defendant reported to the department of children and families (department) that one of her 

daughters had been sexually abused by the plaintiff.  On July 1, 1999, an investigation into this claim was concluded 

in the absence of any evidence to suggest that the plaintiff was abusing his daughter. 

5. On July 21, 1999, the defendant made a similar report of abuse.  The investigation stemming from this complaint was 

similarly closed on January 11, 2000. 

6. On January 19, 2000, the department received another report of abuse; the police eventually concluded that there was 

no evidence to support this complaint either.  But the police concluded that there was substantial evidence that the 

defendant had sexually abused her two daughters.   
7. On April 11, 2002, the defendant pleaded guilty, as part of a plea agreement, to falsely reporting an incident and 

attempt to commit malicious prosecution.   

8. Following her guilty plea, the defendant made repeated accusations in 2004 and 2006 to family therapists regarding 

the plaintiff‟s continued sexual abuse of his daughters.   

9. On August, 29, 2005, the plaintiff filed a one count complaint sounding in intentional infliction of emotional 

distress.109 

10. The defendant filed an answer and special defense claiming that the action was time barred under the statute of 

limitations. 

11. At trial, the court found in favor of the plaintiff; the defendant appealed. 

12. The Supreme Court has granted the plaintiff‟s petition for certification. 

 
Reasoning: 

The three year tort statute of limitations contained in General Statutes §52-577110 commences to run on the date of the 

act or omission complained of, not the date when the plaintiff first discovers an injury.  In Watts v. Chittenden, the trial court 

found that the statute of limitations was tolled by virtue of the defendant‟s continuing course of conduct and did not begin to 

run until the defendant admitted on April 11, 2002, that her accusations of sexual abuse against the plaintiff were false.  The 

Appellate Court reversed the decision of the trial court. 

To support a finding of a continuing course of conduct that may toll the statute of limitations there must be evidence 

of the breach of a duty that remained in existence after commission of the original wrong related thereto.  That duty must not 

have terminated prior to commencement of the period allowed for bringing an action for such a wrong.  Our Supreme Court 

has specifically stated:  "Where we have upheld a finding that a duty continued to exist after the cessation of the 'act or 

omission' relied upon, there has been evidence of either a special relationship between the parties giving rise to such a 

continuing duty or some later wrongful conduct of a defendant related to the prior act."   
The Appellate Court in Watts v. Chittenden stated that the application of the continuing course of conduct doctrine 

was necessarily premised on the existence of a duty that was in effect at the time of the original wrong.  The plaintiff‟s counsel 

argued that a finding of an initial duty did not apply in this case, which alleged the nonnegligence cause of action for 

intentional infliction of emotional distress.  Unclear whether it was referring to the original or continuing duty, the Appellate 

Court simply concluded that there was no authority to support a finding for recognizing a duty that arises only from the 

existence of a relationship between the parties as parents of minor children.   

 

Practice Note: 

1. The continuing course of conduct – and any other tolling doctrines – must be 
pleaded in avoidance to a statute of limitations defense. 

                                                                                                                                                                                                   

before applying the continuing course of conduct doctrine, whether that Court properly 
determined that there was no duty in this case?" 
109 There was also an intervening declaration of bankruptcy by the defendant that tolled the 

running of the statute of limitations. 
110 General Statutes § 52-577 provides:  “No action founded upon a tort shall be brought 
but within three years from the date of the act or omission complained of.” 



2. Note that Judge Lavine argues for a more flexible and broader application of 

the continuing course of conduct doctrine in cases involving ongoing abusive 

relationships. 
 

ii. Pleading 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:   

The continuing course of conduct doctrine is a matter that must be pleaded in avoidance of a statute of limitations special 

defense.111 

 
iii. Special Relationship  

 

Jarvis v. Lieder, 117 Conn. App. 129 (2009) (September 15, 2009; Gruendel, J.; Trial Court – Levin, J.). 

 

Rule:   

The three year statute of repose contained in General Statutes § 52-577 applies to a cause of action for conversion.   

 

In construing § 52-577, our Supreme Court has concluded that the three year period begins on the date that the act or omission 

complained of occurs, not the date that the cause of action accrues or the date that the injury occurs.  Thus, a court must 

determine when the wrongful acts occurred.   

 
There are two general classes into which conversions are grouped:  1) those where the possession is originally wrongful; and, 

2) those where it is rightful.  The second class comprises those conversion in which the possession, originally rightful, becomes 

wrongful by a wrongful detention. 

 

In Jarvis v. Lieder, the Appellate Court found that the defendant‟s possession of the plaintiff‟s funds was not initially wrongful, 

but became wrongful by a wrongful detention.  The action filed one month thereafter was well within the three-year repose 

period in § 52-577.  The court further found, however, that the defendant‟s conversion of the plaintiff‟s certificate of deposit 

was wrongful from the outset.  The plaintiff didn‟t file suit until six years thereafter. 

 

However, based on the special relationship of the parties, the court found that there existed a continuing duty sufficient to toll 

the statute of limitations under the continuing course of conduct doctrine with regard to the defendant‟s conversion of the 

certificate of deposit.     
  

Practice Note: 

1. This is one of the few Connecticut cases that rests the continuing course of 

conduct doctrine on a special relationship of the parties, as opposed to “some 

later wrongful conduct of a defendant related to the prior act.”  The nature of 

the special relationship in Jarvis v. Lieder was a confidential relationship 
between the parties, thus giving rise to the defendant‟s fiduciary duty to the 

plaintiff to inform her of the defendant‟s actions with regard to her assets. 
 

c. Conversion 

 

Jarvis v. Lieder, 117 Conn. App. 129 (2009) (September 15, 2009; Gruendel, J.; Trial Court – Levin, J.). 

 

Rule:   

The three year statute of repose contained in General Statutes § 52-577 applies to a cause of action for conversion.   

 

                                                        
111

 Connecticut Practice Book § 10-57 provides:  “Matter in avoidance of affirmative allegations in an answer or 

counterclaim shall be specially pleaded in the reply.  Such a reply may contain two or more distinct avoidances of 

the same defense or counterclaim, but they must be separately stated.” 

 



In construing § 52-577, our Supreme Court has concluded that the three year period begins on the date that the act or omission 

complained of occurs, not the date that the cause of action accrues or the date that the injury occurs.  Thus, a court must 

determine when the wrongful acts occurred.   

 

There are two general classes into which conversions are grouped:  1) those where the possession is originally wrongful; and, 

2) those where it is rightful.  The second class comprises those conversions in which the possession, originally rightful, 
becomes wrongful by a wrongful detention. 

 

In Jarvis v. Lieder, the Appellate Court found that the defendant‟s possession of the plaintiff‟s funds was not initially wrongful, 

but became wrongful by a wrongful detention.  The action filed one month thereafter was well within the three-year repose 

period in § 52-577.  The court further found, however, that the defendant‟s conversion of the plaintiff‟s certificate of deposit 

was wrongful from the outset.  The plaintiff didn‟t file suit until six years thereafter. 

 

However, based on the special relationship of the parties, the court found that there existed a continuing duty sufficient to toll 

the statute of limitations under the continuing course of conduct doctrine with regard to the defendant‟s conversion of the 

certificate of deposit.     

  

Practice Note: 

1. This is one of the few Connecticut cases that rests the continuing course of 

conduct doctrine on a special relationship of the parties, as opposed to “some 

later wrongful conduct of a defendant related to the prior act.”  The nature of 

the special relationship in Jarvis v. Lieder was a confidential relationship 
between the parties, thus giving rise to the defendant‟s fiduciary duty to the 

plaintiff to inform her of the defendant‟s actions with regard to her assets. 
 

d. Egregious Circumstances Doctrine 

 

Saperstein v. Danbury Hospital, et al., Superior Court, Complex Litigation Docket, at Waterbury, DN X06 CV 

07 5007185S, DN X06 CV 08 5011032 S, Stevens, J., January 21, 2010. 

 

Rule:  Matter of First Impression 
 

To the author‟s knowledge, this is the first trial court decision to apply the new tolling exception to the statute of limitations 

enunciated in Martinelli v. Fusi, 290 Conn. 347, 365, n12 (2009).  In Martinelli v. Fusi, the court stated: 

[W]e emphasize that our conclusion that a plaintiff may not rely exclusively on objective expert evidence to establish 

the defendant‟s actual knowledge will not necessitate the existence of smoking gun evidence in all cases.  Indeed, 

there may well be circumstances in which the facts of the case are so egregious that an expert would be willing to 

testify that no reasonable physician in the defendant‟s position could have lacked such knowledge, and, therefore, that 

the defendant must have known that the plaintiff‟s condition posed a serious medical risk.  Such testimony properly 

may put into question the credibility of the defendant‟s self-serving statements to the contrary, and thereby create a 

genuine issue of material fact that the defendant owed a continuing duty to treat the plaintiff‟s condition. 

(Emphasis in original.) 
 

In Saperstein, this author argued the above exception as an alternative tolling argument.  In support of my objection to the 

defendants‟ motion for summary judgment, I obtained an affidavit from my expert stating that is was his “opinion that the facts 

of this case are so egregious that, if Dr. Cuello actually examined Dr. Saperstein‟s 1999 pathology slides in August 1999, then 

no reasonable board-certified pathologist in Dr. Cuello‟s position could have failed to see the evidence of high grade dysplasia 

clearly evident there, and therefore, Dr. Cuello must have known that Dr. Saperstein‟s condition posed a serious medical risk.”   

 

Based on the totality of the evidence before it, the trial court found that this case was one of those exceptional cases where the 

facts were so egregious that the credibility of Cuello‟s self-serving statements denying knowledge of the plaintiff‟s medical 

condition was called into question.  In other words, the court concluded that it would be for the jury to decide what Cuello 

knew as part of her purported review of the plaintiff‟s pathology slides.  The key distinction in this case was that, based on the 
facts herein, my expert was able to testify that Cuello must have known of the plaintiff‟s serious medical condition and, thus, 

his need for continuing treatment, not merely that she should have known of the same.    

 

e. Equitable Claims 

 



Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

A right of recovery under the doctrine of unjust enrichment is essentially equitable.  In an equitable proceeding, a court may 

provide a remedy even though the governing statute of limitations has expired, just as it has discretion to dismiss for laches an 
action initiated within the period of the statute.  Although courts in equitable proceedings often look by analogy to the statute 

of limitations to determine whether, in the interests of justice, a particular action should be heard, they are by no means obliged 

to adhere to those time limitations.  The court, exercising its equitable powers, was not bound to apply § 52-577 to the unjust 

enrichment count. 

 

f. Equitable Tolling 

 

Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial Court – 

Aronson, J.T.R.). 

 

Rule: NB - this case is contained in the review not for the Appellate Court’s holding per se, but rather for the court’s dicta 

on the doctrine of equitable tolling and the application it may have to other statutes of limitations. 
 

To conclude that the time within which a plaintiff can challenge an illegal action both begins to run and terminates while the 

plaintiff is completely unaware that any action adverse to her interests has been taken, would lead to a “bizarre result.”  The 

law favors rational statutory construction and presumes that the legislature intended sensible – not bizarre – results.   

 

Facts: 

1. The plaintiff, Colleen Wiele owned a truck while living in Bridgeport.  The truck was registered with the Connecticut 

department of motor vehicles. 

2. In the summer of 1992, Wiele moved to North Carolina, took the truck with her and registered it there.  Wiele 

returned the original license plates to the Connecticut department of motor vehicles.  She then mailed the receipts for 

the returned license plates to the Bridgeport tax assessor‟s office to show that the truck was no longer registered in 
Connecticut. 

3. Despite the change in the truck‟s registration, Wiele‟s truck was listed on Bridgeport‟s grand list of October 1, 1992.   

4. In 1999, Wiele moved back to Connecticut.  She then learned that there were outstanding taxes owed to Bridgeport for 

the truck.  The city issued a tax warrant in the amount of $1,668.65, which amount was removed from the plaintiff‟s 

bank account. 

5. The plaintiff appealed the assessment to the defendant who denied the appeal. 

6. The plaintiff then appealed from the decision of the defendant to the Superior Court. 

7. The plaintiff also brought a claim under General Statutes § 12-119 contesting the 1992 assessment.  The defendant 

pled the statute of limitations applicable to the plaintiff‟s claim as a special defense.  This statute of limitations 

provides in relevant part:  “[Application for relief to the Superior Court] may be made within one year from the date 

as of which the property was last evaluated for purposes of taxation…" 

 
Reasoning: 

Between 1992 and 1999, the plaintiff in Wiele v. Board of Assessment Appeals was completely unaware that any tax 

had been assessed on her truck.  To conclude that the time within which a plaintiff can challenge an illegal action both begins 

to run and terminates while the plaintiff is completely unaware that any action adverse to her interests have been taken, would 

lead to a “bizarre result.”  The law favors rational statutory construction and presumes that the legislature intended sensible – 

not bizarre – results.   

The limitation in § 12-119 is procedural and personal rather than substantive or jurisdictional.  Thus, it is subject to 

equitable defenses.  The doctrine of equitable tolling is accepted in our state and has been applied by our courts to limitations 

in other statutes.  Equitable tolling has been defined as the following:  "The doctrine that the statute of limitations will not bar a 

claim if the plaintiff, despite diligent efforts, did not discover the injury until after the limitations period had expired."  Black's 

Law Dictionary (9th Ed. 2009).  "The tolling of a statute of limitations may potentially overcome a statute of limitations 
defense.  When a statute of limitations is tolled, it does not run and the time during which the statute is tolled is considered, in 

effect, as not having occurred.  Therefore, if a statute in a particular case is tolled, it is as if the statute commenced on a later 

date….The doctrine of equitable tolling applies in certain situations to excuse untimeliness in filing a complaint."  (Citation 

omitted; internal quotation marks omitted.)  

Because the trial court had not made any determination as to whether the statute of limitations was equitably tolled in 

Wiele v. Board of Assessment Appeals, the Appellate Court remanded to the trial court to consider the applicability of this 

doctrine. 

 



g. General Statutes § 49-42, Enforcement of Right to Payment on Bond 

 

Paradigm Contract Management Company v. St. Paul Fire and Marine Insurance Company, 293 Conn. 569 

(2009) (October 6, 2009; McLachlan, J.; Trial Court – Adams and Jennings, Js.). 

  

Rule:   
When a surety has executed a bond pursuant to General Statutes § 49-41, any action on the bond is governed by § 49-42.  The 

time limitations contained in § 49-42 (b) is not to be treated as an ordinary statute of limitations, but as a jurisdictional 

requirement establishing a condition precedent to maintaining an action under that section.  In an action brought pursuant to § 

49-42, the time fixed for bringing the action is a limitation of the liability itself, and not of the remedy alone.  Because 

compliance with the limitations period set forth in § 49-42 is a jurisdictional requirement, a timely suit is an absolute condition 

precedent to maintaining an action under that section.  This substantive requirement cannot be avoided by waiver or estoppel.  

The parties cannot confer subject matter jurisdiction on a court by consent, waiver, silence or agreement. 

 

Practice Note: 
1. It is the author‟s belief that this same analysis applies, for example, to a wrongful death action brought pursuant to § 

52-555.  It is part of the plaintiff‟s case-in-chief to establish that his action was timely filed.  

 
h. General Statutes § 52-592, Accidental Failure of Suit; Allowance of New Action 

 

Tellar v. Abbott Laboratories, Inc., 114 Conn. App. 244 (2009) (May 5, 2009; Gruendel, J.; Trial Court – 

McWeeny, J.). 

 

Rule:   

The Appellate Court held that the disciplinary dismissal of plaintiff‟s first action was based on “excusable neglect.”  Therefore, 

the plaintiff was entitled to the relief afforded by the accidental failure of suit statute, General Statutes § 52-592. 

 

Facts: 

1. The plaintiff‟s first action was dismissed by the court (Rittenband, J.T.R.) when the plaintiff failed to respond to 66 
interrogatories and 19 requests for production four months after the discovery requests were initially filed. 

2. Thereafter, the plaintiff filed a timely motion to reopen that cited “family health issues” of counsel as the reason said 

discovery had not been previously complied with; but the trial court (Bryant, J.) denied this motion.  Accompanying 

that motion was the plaintiff‟s compliance with the defendant‟s discovery.   

3. The plaintiff then instituted the present action pursuant to General Statutes § 52-592.  The defendant moved to dismiss 

based on lack of subject matter jurisdiction.  The trial court (McWeeny, J.) granted the motion to dismiss, concluding 

that “the plaintiff had not demonstrated excusable neglect.”   

4. The plaintiff filed a motion for reconsideration that was denied and this appeal followed.  

 

Reasoning: 

General Statutes § 52-592 commonly is known as the saving statute.  It provides in relevant part that "[i]f any action, 

commenced within the time limited by law, has failed one or more times to be tried on its merits…for any matter of form…the 
plaintiff…may commence a new action . . . for the same cause at any time within one year after the determination of the 

original action or after the reversal of the judgment."  Our Supreme Court has long held that § 52-592 is remedial and is to be 

liberally interpreted.  Its essential purpose is to ensure the plaintiff the right to a trial of his claim. 

In Ruddock v. Burrowes, 243 Conn. 569 (1988), the Supreme Court considered whether a disciplinary dismissal may 

be characterized as a dismissal "for any matter of form" for purposes of obtaining relief pursuant to § 52-592.  The court 

concluded that disciplinary dismissals are not excluded categorically from the relief afforded by § 52-592 (a); rather, whether 

the dismissal of a prior proceeding permitted a plaintiff recourse to the statute depends upon the nature and the extent of the 

conduct that led to the disciplinary dismissal.  Accordingly, the court instructed that the egregiousness of the conduct 

precipitating the dismissal must be examined in determining whether § 52-592 applies in a given instance.  In Ruddock v. 

Burrowes, the court stated:  "Disciplinary dismissals do not, in all cases, demonstrate the occurrence of misconduct so 

egregious as to bar recourse to § 52-592….Whether the statute applies cannot be decided in a factual vacuum.  To enable a 
plaintiff to meet the burden of establishing the right to avail himself or herself of the statute, a plaintiff must be afforded an 

opportunity to make a factual showing that the prior dismissal was 'a matter of form' in the sense that the plaintiff's 

noncompliance with a court order occurred in circumstances such as mistake, inadvertence or excusable neglect."  It is 

appropriate to consider each case along a continuum; at one extreme are dismissals for mistake or inadvertence, at the other 

extreme are dismissals for serious misconduct or a series of cumulative transgressions. 

In Tellar v. Abbott Laboratories, the Appellate Court noted that the conduct at issue was neither repeated nor 

protracted.  It consisted of a singular failure to comply with a discovery request over the course of four months that did not 

result in considerable delay or inconvenience to the defendant or court.  In addition, the plaintiff provided a credible 
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explanation for his failure to comply – the grave health of members of his counsel‟s family.  Furthermore, the plaintiff did fully 

comply with the discovery requests when he filed his motion to reopen the first action.  Thus, the Appellate Court concluded 

that the nature and extent of the conduct that led to the disciplinary dismissal involved excusable neglect and, therefore, the 

plaintiff was entitled to the relief afforded by § 52-592. 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule:   

The provision of General Statutes § 52-592112 allowing for refiling for want of jurisdiction is separate and distinct from the 

provision allowing for refiling for unavoidable accident, making it clear that the dismissal for want of jurisdiction does not 

need to be the result of a mistake or accident for § 52-592 to apply.  Under the facts of this case, the court declined to draw a 

distinction between Viejas' moving for a voluntary dismissal and the court's dismissing the case sua sponte. 

 

Facts: 

1. The plaintiff (Viejas) is a federally recognized Indian tribe with over 300 members located in Southern California. 

2. The defendant, Jay Lorinsky, was an insurance broker and representative of First Nations Financial Services, Inc. 

(First Nations), a Connecticut corporation that sold insurance and brokerage services.   
3. Lorinsky was a founder and senior vice president of First Nations. 

4. As its insurance broker, Lorinsky arranged for life and health insurance coverage for Viejas to be provided by The 

Hartford.  

5. Viejas initially commenced this action by filing a complaint against Lorinsky and First Nations in the United States 

District Court for the District of Connecticut on December 9, 2003.  The parties agreed that said action was filed 

within the applicable statute of limitations. 

6. On January 3, 2006, Viejas filed a motion to dismiss its case for lack of diversity jurisdiction pursuant to rule 41 (a) 

(2) of the Federal Rules of Civil Procedure after learning that, for purposes of diversity jurisdiction, Indian tribes are 

not citizens of the state in which they reside, nor are they foreign states. 

7. The motion was granted without prejudice by the federal court on January 6, 2006. 

8. Viejas then refiled an eight count complaint (alleging breach of fiduciary duty, negligence, negligent 
misrepresentation, fraud, CUTPA) in the Connecticut Superior Court, naming both Lorinsky and First Nations as 

defendants, on January 23, 2006. 

                                                        
112 General Statutes § 52-592 provides in relevant part:  "(a) If any action, commenced 

within the time limited by law, has failed one or more times to be tried on its merits 

because of insufficient service or return of the writ due to unavoidable accident or the 
default or neglect of the officer to whom it was committed, or because the action has been 

dismissed for want of jurisdiction, or the action has been otherwise avoided or defeated by 

the death of a party or for any matter of form; or if, in any such action after a verdict for 
the plaintiff, the judgment has been set aside, or if a judgment of nonsuit has been 

rendered or a judgment for the plaintiff reversed, the plaintiff, or, if the plaintiff is dead and 

the action by law survives, his executor or administrator, may commence a new action, 
except as provided in subsection (b) of this section, for the same cause at any time within 

one year after the determination of the original action or after the reversal of the 

judgment…. 

“(d) The provisions of this section shall apply to…any action between the same 
parties or the legal representatives of either of them for the same cause of action or 

subject of action brought to any court in this state, either before dismissal of the original 

action and its affirmance or within one year after the dismissal and affirmance, and to any 
action brought to the United States circuit or district court for the district of Connecticut 

which has been dismissed without trial upon its merits or because of lack of jurisdiction in 

such court.  If such action is within the jurisdiction of any state court, the time for bringing 
the action to the state court shall commence from the date of dismissal in the United States 

court, or, if an appeal or writ of error has been taken from the dismissal, from the final 

determination of the appeal or writ of error…." 
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9. Defendants filed a motion to dismiss on June 25, 2007, requesting dismissal of plaintiff‟s action because “at all times 

prior to the filing of the initial action, Viejas knew that the federal court did not have jurisdiction and because Viejas‟ 

voluntary act in dismissing its action did not provide it with the benefit of the accidental failure of suit statute,” 

General Statutes § 52-592.   

10. The trial court held that the accidental failure of suit statute applied and denied the motion to dismiss. 

11. The Appellate Court affirmed. 
 

Reasoning: 

General Statutes § 52-592, the so-called “saving statute,” enables plaintiffs to bring anew causes of action despite the 

expiration of the applicable statute of limitations.  In order to fall within the purview of § 52-592, however, the original lawsuit 

must have failed for one of the reasons enumerated in the statute.  Although § 52-592 should be broadly construed because of 

its remedial nature, it should not be construed so broadly as to hamper a trial court's ability to manage its docket by dismissing 

cases for appropriate transgressions.  Nevertheless, looming behind § 52-592 is the overarching policy of the law to bring about 

a trial on the merits of a dispute whenever possible and to secure for a litigant his day in court. 

Viejas relied on the provision of § 52-592 that permitted refiling if an action was dismissed "for want of 

jurisdiction…."  The defendant asserted that Viejas should have known the law, particularly because Viejas was involved in 

other federal court cases involving the same issue at the time and should not be permitted to use § 52-592 to its benefit when it 

voluntarily moved to dismiss its case in federal court.  
Here, the basis of the withdrawal was the lack of subject matter jurisdiction of the federal court, and Viejas' voluntary 

withdrawal merely preempted the court's having to dismiss the action sua sponte.  The action presumably would have been 

dismissed from federal court for lack of subject matter jurisdiction regardless.   

Under the "want of jurisdiction" prong of the statute, it is unnecessary to prove the existence of an accident.  Section 

52-592 (d) allows the plaintiff to pursue the state law claims that were dismissed without prejudice in federal court.  Section 

52-592 contains no caveat, and neither the Supreme nor Appellate Court has attached one, that the statute applies only if such 

claims were dismissed without prejudice but not on the plaintiff's motion.  The court will not distinguish between a plaintiff 

who voluntarily dismisses its action because of want of jurisdiction and one whose action is dismissed because it has conceded 

to the lack of jurisdiction.   

The Appellate Court held that Lorinsky's claim that § 52-592 should not apply because, irrespective of Viejas' 

voluntary motion for dismissal, Viejas was or should have been aware that the District Court had no jurisdiction when it 
instituted the action was without merit.  The provision of § 52-592 allowing for refiling for want of jurisdiction is separate and 

distinct from the provision allowing for refiling for unavoidable accident, making it clear that the dismissal for want of 

jurisdiction does not need to be the result of a mistake or accident for § 52-592 to apply.  “In 1917, the statute was amended.  

The amendment added erasure for lack of jurisdiction as a distinct, independent and self-sufficient ground which could be used 

as the basis for commencing a new action.  As it appears in the present statute, the clause relating to erasures for lack of 

jurisdiction is general and comprehensive, and neither embodies nor suggests dependency on or reference to any of the other 

enumerated grounds.  The clauses in the statute which set forth the various grounds for commencing a new action appear in the 

disjunctive and provide alternate bases for instituting a new suit.  It does not follow that accidental failure must be shown under 

§ 52-592 when a party brings a new action under another of the enumerated grounds.”  

 

i. Pleading 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:   

General Statutes § 52-592, the accidental failure of suit statute, is considered to be a matter to be pleaded in avoidance to a 

statute of limitations special defense. 

 

ii. Timing 

 

Anghel v. Saint Francis Hospital & Medical Center, 118 Conn. App. 139 (2009), cert. denied, 294 Conn. 932 

(2010) (November 24, 2009; Per Curiam; Trial Court – Prescott, J.). 

 

Rule:   

The trial court‟s grant of summary judgment in favor of the defendant was proper because the plaintiff had prematurely filed 

his state court action under General Statutes § 52-592.  At the time plaintiff filed this action, his appeal before the United States 

Court of Appeals for the Second Circuit was still pending. 

 

i. General Statutes § 52-595, Fraudulent Concealment of Cause of Action 
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World Wrestling Entertainment, Inc. v. THQ, Inc., SC 18376, Judicial District of Stamford-Norwalk. 

 

Rule:   

In this case pending before the Supreme Court, the court will decide, inter alia, whether the trial court properly construed the 

fraudulent concealment of a cause of action statute, General Statutes § 52-595, to require the plaintiff to exercise due diligence 

to discover the facts giving rise to its claims after obtaining enough information to put it on its guard. 
 

j. Intentional Infliction of Emotional Distress 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
113

 

 

Rule:   

The statute of limitations applicable to a claim of intentional infliction of emotional distress is the three year general tort statute 

of limitations contained in General Statutes § 52-577.114 

 

k. Relation Back Doctrine 

 

Sherman v. Ronco, 294 Conn. 548 (2010) (January 26, 2010; McLachlan, J.; Trial Court – Shortall, J.). 

 

Rule: 

An amendment that adds an alternate theory of liability relates back to an earlier, timely filed complaint if the alternate theory 

of liability may be supported by the original factual allegations.  Then the mere fact that the amendment adds a new theory of 

liability is not a bar to the application of the relation back doctrine.  If, however, the new theory of liability is not supported by 

the original factual allegations of the earlier, timely complaint, and would require the presentation of new and different 

evidence, the amendment does not relate back. 

 

i. Correction of Misnomer 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule: 

The trial court held that the relation back doctrine permitted the clarification of the identity of the opposing party. 

 

An amended complaint, if permitted, relates back to and is treated as filed at the time of the original complaint unless it alleges 

a new cause of action.  While an amendment that corrects a minor defect relates back to the date of the original complaint, one 

stating a separate cause of action is barred by the statute of limitations.  Further, if the amendment is deemed to be a 

substitution or entire change of a party, it will not be permitted.  If the amendment does not affect the identity of the party 

sought to be described in the complaint, but merely corrects the description of that party, the amendment will be allowed.  The 

test applied in order to determine whether an amendment is correcting a misnomer as opposed to substituting a new party or 
claim requires consideration of the following:  1) whether the opposing party had notice of institution of the action; 2) whether 

the opposing party knew he was a proper party; and, 3) whether the opposing party was prejudiced or misled in any way.  

 

l. Service of Process Under General Statutes § 52-593a 

 

                                                        
113 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 

Whether the Appellate Court, based on the record before it, properly reversed the trial 
court's decision by holding that the existence of an original duty must be determined before 

applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 
that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 

determined that there was no duty in this case?" 
114 General Statutes § 52-577 provides:  “No action founded upon a tort shall be brought 
but within three years from the date of the act or omission complained of.” 



Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule:  Important Rule 

 

For the purposes of General Statutes § 52-593a,115 delivery of process to the marshal must be made within the applicable 
limitations period, and that delivery is not complete until the marshal is given instruction to effectuate service.  

 

In other words, under the savings provision of § 52-593a, process must be delivered for service to the marshal within the 

applicable statute of limitations.  This requirement is satisfied when process is given to the marshal without an instruction to 

refrain from making service or when, if the marshal is instructed to hold onto the process, the instruction to effectuate service is 

given within the applicable statute of limitations.   

 

m. State as Plaintiff 

 

i. Contractual Limitation 

 

State v. Lombardo Brothers Mason Contractors, Inc., 51 Conn. Sup. 265 (2009) (February 23, 2009; Trial 

Court – Cremins, J.). 

 

Rule:   

The provision in a contract incorporating a period of repose functions as a contractual limitation to which the doctrine of 

nullum tempus occurrit Regi (no time runs against the King) does not apply.  In other words, in such an instance, the state 

would be required to commence suit against the other party to the contract within the time period specified in the contractual 

limitation.  

 

ii. Statute of Limitation, General Statutes § 52-576 

 

State v. Lombardo Brothers Mason Contractors, Inc., 51 Conn. Sup. 265 (2009) (February 23, 2009; Trial 

Court – Cremins, J.). 

 

Rule:   

Under the circumstances of this action, the contract claims by the state are barred by the statute of limitations contained in 

General Statutes § 52-576. 

 

iii. Statutes of Repose, General Statutes §§ 52-577, 52-577a, 52-584, 52-584a 

 

State v. Lombardo Brothers Mason Contractors, Inc., 51 Conn. Sup. 265 (2009) (February 23, 2009; Trial 

Court – Cremins, J.). 

 

Rule:   
The legislature intended the state to abide by the statutes of repose contained in General Statutes §§ 52-577, 52-577a, 52-584 

and 52-584a. 

 

  n. Tortious Interference with Contractual Relations 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

                                                        
115 General Statutes § 52-593a provides:  “(a) Except in the case of an appeal from an 
administrative agency governed by section 4-183, a cause or right of action shall not be 

lost because of the passage of the time limited by law within which the action may be 

brought, if the process to be served is personally delivered to a state marshal authorized to 
serve the process and the process is served, as provided by law, within thirty days of the 

delivery. 

     “(b) In any such case, the state marshal making service shall endorse under oath on 

such state marshal's return the date of delivery of the process to such state marshal for 
service in accordance with this section.” 



 

Rule:  

The three year statute of limitations in General Statutes § 52-577 is applicable to tortious interference with contractual relations 

claims. 

 

o. Unjust Enrichment 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

The trial court held that the relation back doctrine permitted the clarification of the identity of the opposing party. 

 

An amended complaint, if permitted, relates back to and is treated as filed at the time of the original complaint unless it alleges 

a new cause of action.  While an amendment that corrects a minor defect relates back to the date of the original complaint, one 

stating a separate cause of action is barred by the statute of limitations.  Further, if the amendment is deemed to be a 

substitution or entire change of a party, it will not be permitted.  If the amendment does not affect the identity of the party 

sought to be described in the complaint, but merely corrects the description of that party, the amendment will be allowed.  The 
test applied in order to determine whether an amendment is correcting a misnomer as opposed to substituting a new party or 

claim requires consideration of the following:  1) whether the opposing party had notice of institution of the action; 2) whether 

the opposing party knew he was a proper party; and, 3) whether the opposing party was prejudiced or misled in any way.  

 

L. CAUSATION 

 

1. Generally 

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

 

Rule:   
A plaintiff must establish that the defendant's conduct legally caused the injuries.  The first component of legal cause is 

causation in fact.  Causation in fact is the purest legal application of legal cause.  The test for cause in fact is, simply, would the 

injury have occurred were it not for the actor's conduct.  The second component of legal cause is proximate cause.  The test of 

proximate cause is whether the defendant's conduct is a substantial factor in bringing about the plaintiff's injuries.  It is the 

plaintiff who bears the burden to prove an unbroken sequence of events that tied his injuries to the defendant‟s conduct.  The 

existence of the proximate cause of an injury is determined by looking from the injury to the negligent act complained of for 

the necessary causal connection.  This causal connection must be based upon more than conjecture and surmise. 

 

2. Adequacy of Proof 

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

 
Rule: 

The defendant in O‟Donnell v. Feneque argued that there was insufficient evidence for the jury reasonably to conclude that 

Feneque's actions proximately caused the plaintiff's injuries.  Specifically, the defendant argued that "[m]any scenarios other 

than driver negligence can cause a loss of control, including being cut off, sideswiped or struck in the rear by another vehicle, 

hitting a patch of ice, water, slush or sand, or a medical or mechanical emergency."  The Appellate Court concluded that, in this 

case, the plaintiff provided both eyewitness testimony and testimony concerning physical facts by the investigating officer to 

establish how the accident occurred.  The plaintiff, accordingly, provided a sufficient evidentiary basis for the jury reasonably 

to conclude that Feneque's negligence was the proximate cause of the plaintiff's injuries.  

Facts: 

1. On January 3, 2003, the plaintiff, Marilyn O‟Donnell, left work in Stratford around 4 pm to go home to Naugatuck.  

The weather was rainy and the road was covered with slush. 

2. While she was driving in the left lane, northbound on Route 8, she saw the vehicle operated by the defendant Carmen 

Feneque coming across the grass median divider toward her from the southbound direction of Route 8. 

3. The plaintiff had no way to avoid Feneque‟s vehicle, which crossed the divider and collided with the plaintiff‟s car 

causing her injuries. 

4. The plaintiff brought an action against Feneque and the defendant Quincy Mutual Fire Insurance Company (insurance 

carrier), the plaintiff‟s insurance carrier.  In this suit, the plaintiff alleged that Feneque was negligent for:  1) failing to 

keep a reasonable and proper lookout and to pay attention to where she was driving; 2) failing to keep her vehicle 



under proper control; 3) failing to operate her vehicle at a reasonable rate of speed in violation of General Statutes § 

14-218a; and, 4) failing to operate her vehicle in the proper lane in violation of General Statutes § 14-236. 

5. The only two witnesses to testify on liability at trial were the plaintiff and the state police trooper who investigated the 

accident.  Feneque was not called as a witness. 

6. The trial court defaulted Feneque for failure to appear; and the jury returned a verdict in favor of the plaintiff on her 

uninsured motorist claim. 
7. The defendant moved to set aside the verdict, which the court denied. 

8. The defendant appealed; the Appellate Court affirmed the plaintiff‟s verdict. 

 

 3. Removing Causation from Realm of Speculation & Conjecture 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

Absent an evidentiary basis for a finding of a negligent act that more likely than not caused a plaintiff‟s injuries, the question of 

a defendant‟s negligence is too conjectural and uncertain to warrant submission to a jury.  

 
Facts: 

1. On October 11, 2002, the plaintiff, Godfrey Burton, was driving east on Main Street in Stamford. 

2. James Grabinski, a Stamford police officer, was driving a Stamford police car west on Main Street.  He was 

responding to a “code two call” on Clinton Avenue.  He had his lights and siren activated. 

3. As Grabinski approached the intersection of Main Street and Clinton Avenue, he saw Burton‟s vehicle stopped and 

facing east in front of a Jamaican restaurant.  

4. Grabinski turned left in front of Burton‟s car, he claimed not to have seen Burton‟s car until “it was right in front of 

him.” 

5. The vehicles collided nearly head on, in the eastbound lane of travel. 

6. Burton had no memory of the collision.  He was taken to Stamford Hospital where a neurologist diagnosed him with a 

spinal cord injury between C-3 and C-6, causing cervical myelopathy.  He further suffered a traumatic brain injury. 
7. A civil action was filed.  In it the plaintiff alleged that Stamford, pursuant to General Statutes § 7-465, negligently 

caused the accident.  

8. The trial of this case started in November, 2005.   

9. Following the close of plaintiff‟s case-in-chief, the defendant moved for a directed verdict on the grounds of 

governmental immunity and evidential insufficiency. 

10. On November 22, 2005, the court granted the motion for directed verdict on the basis that the plaintiff had not proved 

his case under § 7-465 because he did not sue Grabinski individually.  The court further held that the plaintiff could 

not proceed under General Statutes § 52-557n or any other statute abrogating governmental immunity because he has 

not amended his complaint.   

11. The plaintiff requested leave to amend his complaint by removing the reference to § 7-465, which the trial court 

denied as “simply too late.” 

12. The plaintiff timely moved to set aside the directed verdict.   
13. The court then granted the plaintiff‟s motion to set aside on November 17, 2006.  The court acknowledged its earlier 

mistake in denying the request for leave to amend as being too late.  The court stated that the amendment should have 

been permitted.  The court ordered a new trial. 

14. After further motions and argument of the parties, the trial court thereafter vacated its order for a new trial and granted 

the defendant‟s motion for a directed verdict – this time on the basis of evidential insufficiency, i.e. that the evidence 

was insufficient to establish as a matter of law that Grabinski‟s negligence caused the plaintiff‟s injuries, citing Winn 

v. Posades, 281 Conn. 50 (2007). 

 

Reasoning: 

(Note that, in directing a verdict in the defendant's favor, the court found that sufficient evidence existed for the jury 

reasonably to find that Grabinski was negligent in that he failed (1) "[to] keep a reasonable lookout for traffic in the moments 
prior to the collision" and (2) "to take evasive action to avoid a collision despite actual knowledge that a collision was 

imminent."  Those findings were not contested by the defendant in this appeal.)   

The Appellate Court reviewed the record to determine if there was an evidential basis upon which a jury could have 

found that Grabinski‟s negligence was a proximate cause of the plaintiff‟s injuries.  In considering this question, the court 

found significant the fact that the plaintiff provided an eyewitness to the collision.  Grabinski testified as to his recollections.  

See Burton v. Stamford, 81-82.  Additionally, there were 24 photographs of the accident scene admitted into evidence.  Id.  The 

jury also heard testimony from two Stamford police officers who conducted an accident reconstruction.  Id., 83. 



The Appellate Court reiterated the applicable standard of proof.  “The standard is not that the plaintiff must remove 

from the realm of possibility all other potential causes of the accident; rather, it is that the plaintiff must establish that it is more 

likely than not that the cause on which the plaintiff relies was in fact a proximate cause of the accident."  “It may be conceded 

that the plaintiff's evidence did not exclude the [alternate causation] hypothesis…But [he] was not required to prove beyond a 

reasonable doubt that the defendant [was the cause].  This being a civil case, it was enough if the evidence induced in the 

minds of the jurors a reasonable belief that the fact was so….The purpose of the circumstantial evidence was to show that it 
was more probable that the defendant [was the cause], and to satisfy the jury in view of all the testimony that the defendant 

probably did it.  If it was sufficient for this purpose it was enough."  (Citation omitted.)  

“Grabinski's eyewitness testimony, the testimony of [the two accident reconstructionists], the police accident report 

and the photographic evidence regarding the vehicles immediately after the collision together was competent evidence from 

which the jury could reasonably infer that Grabinski failed to maintain a proper lookout and that Grabinski failed to take 

evasive action to avoid a collision despite actual knowledge that a collision was imminent.  Moreover, on that evidence, the 

jury reasonably could conclude that Grabinski's negligence more likely than not caused the collision and, by extension, the 

plaintiff's injuries.”  Therefore, the Appellate Court concluded that the trial court improperly directed a verdict in favor of the 

defendant. 

  

Practice Note: 

1. Your best bet of surviving a directed verdict in a case like this is to get an eye witness to testify! 
 

4. Superseding Cause 

 

Sullivan v. Metro-North Commuter Railroad Co., 292 Conn. 150 (2009) (June 16, 2009; Majority - Vertefeuille, 

J., Rogers, C. J., Palmer, J., and Zarella, J., Concurring – Katz, J.; Trial Court – Frankel, J.). 

 

Rule:   

The Supreme Court addressed the plaintiff‟s claim that the Appellate Court improperly affirmed the trial court‟s instruction to 

the jury on the superseding cause doctrine.116  Ultimately, the court approved the trial court‟s charge to the jury on superseding 

cause (see below.)  In arriving at its conclusion, the court stated that in Barry v. Quality Steel Products, Inc., 263 Conn. 424 

(2003), it had limited its abolition of the doctrine of superseding cause to the situation in cases wherein a defendant claims that 
its tortious conduct was superseded by a subsequent negligent act or there were multiple acts of negligence.  In Barry, the court 

made it clear that its conclusion did not necessarily affect those cases where a defendant claimed that an unforeseeable 

intentional tort, force of nature, or criminal event superseded its tortious conduct.     

 

The trial court‟s charge to the jury stated: 

One of the defenses of the defendant is that even if you were to find it negligent, which negligence it denies, the 

actions of [Hines] intervened to break the chain of causation between its alleged negligence and [the decedent's] 

death….[I]f you find that the actions of [Hines] intervened and superseded any negligence on the part of the 

defendant, then the defendant cannot be responsible to the plaintiff and your verdict must be for the defendant.  If you 

find that [Hines'] intentional acts were not within the scope of the risk which may have been created by the defendant's 

conduct, then the actions of [Hines] may be found by you to be the proximate cause of the plaintiff's injuries relieving 

the defendant of liability even if you find that the defendant was negligent and their negligence created a situation 
which afforded an opportunity to [Hines] to commit the crime. 

 

Facts: 

1. See Sullivan v. Metro-North Commuter Railroad Co. at p. 42.  

 

M. DAMAGES/REMEDIES 

 

1. Noneconomic Damages  

 

a. Need Not be Proven Exactly 

 

                                                        
116 Note that Justice Katz wrote separately to express her disagreement with the majority‟s 

decision to address the merits of this claim.  In her view it was both unnecessary and 

unwise for the majority to sanction a particular instruction on superseding cause in light of 
the facts in the present case. 



Saleh v. Ribeiro Trucking, LLC, 117 Conn. App. 821, cert. granted, 294 Conn. 922 (2009) (November 10, 2009; 

Majority - Hennessy and Robinson, Js., Concurring – Beach, J.; Trial Court – Rittenband, J.T.R.).
117

 

 

Rule:   

Proper compensation for noneconomic damages cannot be computed by a mathematical formula, and there is no precise rule 

for the assessment of damages.  The plaintiff need not prove damages with mathematical exactitude; rather, the plaintiff must 
provide sufficient evidence for the trier to make a fair and reasonable estimate.  A generous award of noneconomic damages 

should be sustained if it does not shock the sense of justice. 

 

2. Pain and Suffering Following Permanency Rating 

 

Saleh v. Ribeiro Trucking, LLC, 117 Conn. App. 821, cert. granted, 294 Conn. 922 (2009) (November 10, 2009; 

Majority - Hennessy and Robinson, Js., Concurring – Beach, J.; Trial Court – Rittenband, J.T.R.).
118

 

 

Rule:   

Based on the testimony presented at trial, it is permissible for a jury to award noneconomic damages for pain and suffering for 

the period of time following the assessment of a permanency rating. 

 
3. Reasonable Estimate 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule:   

It is axiomatic that the burden of proving damages is on the party claiming them.  When damages are claimed they are an 

essential element of the plaintiff's proof and must be proved with reasonable certainty.  Damages are recoverable only to the 

extent that the evidence affords a sufficient basis for estimating their amount in money with reasonable certainty.  Although 

damages often are not susceptible of exact pecuniary computation and must be left largely to the sound judgment of the trier, 

this situation does not invalidate a damage award as long as the evidence afforded a basis for a reasonable estimate by the trier 
of that amount.  The determination of damages involves a question of fact that will not be overturned unless it is clearly 

erroneous.  

 

Speculative evidence is not sufficient evidence for the trier to make a fair and reasonable estimate of the plaintiff's damages; 

however, mathematical exactitude in the proof of damages is often impossible, but the plaintiff must nevertheless provide 

sufficient evidence for the trier to make a fair and reasonable estimate.  Evidence is considered speculative when there is no 

documentation or detail in support of it and when the party relies on subjective opinion. 

 

N. INSURANCE 

 

1. Construction of Policy 

 

Jacaruso v. Lebski, 118 Conn. App. 216 (2009) (December 1, 2009; Majority – Foti and Harper, J., Dissenting – 

Bishop, J.; Trial Court – Doherty and Arnold, Js.). 

 

Rule:   

Interpretation of an insurance policy, like the interpretation of other written contracts, involves a determination of the intent of 

the parties as expressed by the language of the policy.  Unlike certain other contracts, however, where absent statutory 

warranty or definitive contract language the intent of the parties and thus the meaning of the contract is a factual question 

subject to limited appellate review, construction of a contract of insurance presents a question of law for the court which this 

court reviews de novo.  Moreover, our courts have concluded that an insurer may not, by contract, reduce its liability for such 

uninsured or underinsured motorist coverage except as § 38-175a-6 [now § 38a-334-6] of the Regulations of Connecticut State 

Agencies expressly authorizes. 
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Merrimack Mutual Fire Ins. Co. v. Ramsey, 117 Conn. App. 769, cert. denied, 294 Conn. 920 (2009) (Alvord, 

2009; , J.; Trial Court – Scholl, J.). 

 

Rule:   

An insurance policy is to be interpreted by the same general rules that govern the construction of any written contract.  In 
accordance with those principles, the determinative question is the intent of the parties, that is, what coverage the insured 

expected to receive and what the insurer was to provide, as disclosed by the provisions of the policy.  If the terms of the policy 

are clear and unambiguous, then the language, from which the intention of the parties is to be deduced, must be accorded its 

natural and ordinary meaning.  In determining whether the terms of an insurance policy are clear and unambiguous, a court will 

not torture words to import ambiguity where the ordinary meaning leaves no room for ambiguity.  Similarly, any ambiguity in 

a contract must emanate from the language used in the contract rather than from one party's subjective perception of the terms.  

As with contracts generally, a provision in an insurance policy is ambiguous when it is reasonably susceptible to more than one 

reading.  Under those circumstances, any ambiguity in the terms of an insurance policy must be construed in favor of the 

insured because the insurance company drafted the policy.  This rule of construction may not be applied, however, unless the 

policy terms are indeed ambiguous. 

 

2. Homeowner‟s Policy 
 

a. Physical Abuse Exclusion 

 

Merrimack Mutual Fire Ins. Co. v. Ramsey, 117 Conn. App. 769, cert. denied, 294 Conn. 920 (2009) (Alvord, 

2009; , J.; Trial Court – Scholl, J.). 

 

Rule:   

The defendant, Meghan Laporta, in this declaratory judgment action was stabbed repeatedly by her boyfriend, Jeffrey Ramsey, 

whom she invited into her home.  Ramsey had a mental illness and did not know that what he was doing was wrong, i.e. he did 

not intend to cause the defendant bodily harm.  At the time of the incident, Ramsey was insured under a homeowner‟s policy 

issued by the plaintiff to Ramsey‟s parents.  The policy contained an exclusion for injuries arising out of physical abuse.  
Under the terms of the insurance contract, that exclusion did not require a consideration of the insured‟s intent.  Since stabbing 

the defendant clearly constituted physical abuse under the contract, the defendant‟s injuries were not covered.  Nor did the 

plaintiff have the duty to defend or to indemnify Ramsey.    

 

3. Reduction of Liability for Uninsured/Underinsured Coverage 

 

Jacaruso v. Lebski, 118 Conn. App. 216 (2009) (December 1, 2009; Majority – Foti and Harper, J., Dissenting – 

Bishop, J.; Trial Court – Doherty and Arnold, Js.). 

  

Rule:   

Interpretation of an insurance policy, like the interpretation of other written contracts, involves a determination of the intent of 

the parties as expressed by the language of the policy.  Unlike certain other contracts, however, where absent statutory 
warranty or definitive contract language the intent of the parties and thus the meaning of the contract is a factual question 

subject to limited appellate review, construction of a contract of insurance presents a question of law for the court which this 

court reviews de novo.  Moreover, our courts have concluded that an insurer may not, by contract, reduce its liability for such 

uninsured or underinsured motorist coverage except as § 38-175a-6 [now § 38a-334-6] of the Regulations of Connecticut State 

Agencies expressly authorizes.  

 

4. Underinsured Motorist Conversion Coverage 

 

a. Expert Testimony 

 

Baranowski v. Safeco Ins. Co. of America, 119 Conn. App. 85 (2010) (January 26, 2009; Schaller, J.; Trial 

Court – Upson, J.). 

 

Rule:   

In Baranowski v. Safeco Ins. Co. of America, the Appellate Court held that the plaintiff was not entitled to an instruction that 

expert testimony was not required for the jury to determine if the defendant complied with General Statutes § 38a-336 

(Underinsured motorist conversion coverage) because the statute was “relatively straightforward” and “not manifestly beyond 

the ken of the average trier of fact.” 

 



 5. Uninsured/Underinsured Motorist Coverage 

 

a. Police Officer Injured While Outside His Vehicle 

 

Ludemann v. Specialty National Insurance Co., 117 Conn. App. 656, cert. denied, 294 Conn. 917 (2009) 

(October 20, 2009; Per Curiam; Trial Court – Stengel, J.T.R.). 

  

Rule:   

The court affirmed the decision of the trial court, Ludemann v. Specialty National Insurance Co., 51 Conn. Sup. 326 (2009). 

 

The trial court concluded that Ludemann, an Enfield police officer who sustained injuries when he was struck by an 

underinsured motorist while directing traffic in the course of his employment was not “occupying” his motor vehicle (which 

was parked nearby) for the purposes of General Statutes § 38a-336 (f)119 and was, therefore limited to his worker‟s 

compensation remedy by the exclusivity provision in § 31-284.  Ludemann was not entitled to underinsured motorist coverage 

under the policy that insured his employer. 

 

b. Reduction for Payments Made to Third Party 

 
Jacaruso v. Lebski, 118 Conn. App. 216 (2009) (December 1, 2009; Majority – Foti and Harper, J., Dissenting – 

Bishop, J.; Trial Court – Doherty and Arnold, Js.). 

 

Rule:   

Under the unambiguous terms of the policy and the uncontested facts of this case, the defendant Nationwide Mutual Insurance 

Company was entitled to reduce the uninsured-underinsured motorist benefits available to its insured, Jacaruso, by the amount 

the defendant paid on her behalf to her passenger, Picone.  The policy expressly stated that uninsured-underinsured motorist 

benefits can be reduced by "any amount paid by or for any liable parties."  There was no indication that this provision was 

intended to restrict payments applicable to a reduction in benefits to payments made by tortfeasors outside the policy or to 
exclude payments made by the defendant to Jacaruso. 

 

Further, the Appellate Court concluded that the deduction comported with the language of the relevant regulations of the 

Connecticut State Agencies,  

§§ 38a-334-6 (d) (1) (A) and (C).  The policy language allowed for a reduction of uninsured-underinsured motorist benefits for 

"any amount paid by or for any liable parties."  The defendant's payment to Picone was in settlement of a claim of negligence 

against Jacaruso.  The policy provision was an attempt to combine the provisions of § 38a-334-6 (d) (1) (A) and (C), not 

merely one to the exclusion of the other, and it did not materially alter the regulation.  Consequently, because § 38a-334-6 (d) 

(1) (C) permits a reduction for benefits paid to settle a liability claim, the policy language must be deemed to provide the 

defendant with a legitimate reduction. 

   

Facts: 
1. On March 13, 2004, a vehicle operated by Richard Lebski collided with a vehicle operated by Margaret Jacaruso. 

2. Beatrice Picone was a passenger in Jacaruso‟s vehicle.   

3. Picone and Jacaruso sustained physical injuries and other damages as a result of the collision.  They also both filed 

legal actions against Lebski, alleging that he was negligent and the cause of their injuries. 

4. Lebski was insured with Geico; the liability policy had recovery limits for bodily injury of $50,000 per person and 

$100,000 per occurrence.   

5. Geico paid both Jacaruso and Picone each $50,000, thereby exhausting the limits of Lebski‟s coverage. 

6. In her legal action against Lebski, Picone also named Jacaruso as a defendant and alleged that her negligence was the 

cause of Picone‟s injuries. 

7. Jacaruso was insured by Nationwide, which paid $400,000 to Picone to settle her claim against Jacaruso.  That 

payment was made partially under the liability portion and partially under the umbrella portion of Jacaruso‟s 
automobile insurance policy. 

8. Jacaruso impleaded nationwide into her action against Lebski, seeking to recover uninsured/underinsured benefits 

pursuant to her policy.  That policy had uninsured/underinsured coverage limits of $300,000.  

9. Both Nationwide and Jacaruso filed cross motions for summary judgment. 
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10. The trial court concluded that there were no genuine issues of material fact and that the defendant Nationwide was 

entitled to judgment as a matter of law because, under the clear and unambiguous language of the policy, there were 

no uninsured/underinsured motorist benefits available to Jacaruso under the circumstances because the $300,000 

policy limit was reduced to zero by the $100,000 combined payments Geico had made to Picone and Jacaruso, as well 

as the $400,000 Nationwide had paid to Picone to settle her negligence claim against Jacaruso.   

11. The Appellate Court affirmed the judgment of the trial court. 

 

O. ARBITRATION 

 
 1. Agreement Must be in Writing 

 

Farrell v. Twenty-First Century Ins. Co., 118 Conn. App. 757, cert. granted, 295 Conn. 904 (2010) (January 12, 

2010; Alvord, J.; Trial Court – Shaban, J.).
120

 

 

Rule:   

An agreement to arbitrate must be in writing.  General Statutes § 52-408.  It must be clear and direct and not depend on 

implication.  Arbitration agreements are to be strictly construed.   

 

Under the facts of this case, the Appellate Court held that, although the parties had an informal agreement to arbitrate, the 

never agreed on any of the terms for arbitration, including the parameters for the plaintiff‟s claims, how the expenses of 

arbitration should be allocated, when the arbitration would take place, or who would preside as arbitrator.  Thus, there was no 

enforceable agreement. 

 

2. Arbitration Award 

 

Coldwell Banker Manning Realty, Inc. v. Cushman and Wakefield of Connecticut, Inc., 293 Conn. 582 (2009) 

(October 6, 2009; Majority – Zarella, Norcott, Palmer and Vertefeuille, Js., Concurring and Dissenting – Katz, 

J.; Trial Court – Sheldon and Miller, Js.). 

 

Rule:   

The question presented to the court was whether the Greater Hartford Association of Realtors, Inc.‟s (association) dismissal of 

Coldwell Banker‟s request for adjudication for untimeliness constituted an arbitration award for purposes of General Statutes § 

52-417.  The majority opinion concluded that the grievance committee's dismissal of the request for arbitration by Coldwell 

Banker was a discretionary decision made on the basis of one of the eleven considerations set forth in the Greater Hartford 

Association of Realtors, Inc.‟s, arbitration manual, in particular, the consideration of timeliness.  The dismissal thus did not 

constitute an arbitration award because the issue of timeliness was not one of the issues raised by the parties for arbitration, and 
the discretionary language preceding the provision suggests that it was not intended to operate as a statute of limitations.  

Accordingly, the dismissal did not conform to the submission, did not satisfy the requirement of finality as to the matters 

submitted so that the rights and obligations of the parties were definitely fixed and, therefore, was not a decision on the merits.  

The grievance committee simply concluded that the matter was not subject to arbitration.   

 

This court has previously held that a finding on the issue of arbitrability did not constitute an award because it did not represent 

a final resolution of the underlying claim. 

 

3. Existence of Agreement to Arbitrate 

 

a. Arbitrability of Question 

 

Pinard v. Dandy Lions, LLC, 119 Conn. App. 368 (2010) (February 16, 2010; DiPentima, J.; Trial Court – 

Graham, J.). 

 

Rule:   

A party who contests the making of a contract containing an arbitration provision cannot be compelled to arbitrate the 

threshold issue of the existence of an agreement to arbitrate. 
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b. Unwritten Agreement 

 

Pinard v. Dandy Lions, LLC, 119 Conn. App. 368 (2010) (February 16, 2010; DiPentima, J.; Trial Court – 

Graham, J.). 

  
Rule:   

An unwritten agreement to arbitrate – even one entered into in open court – does not comply with the requirements of General 

Statutes § 52-408 and is, therefore, invalid and unenforceable.121 

 

4. Judicial Review of Arbitral Decision 

 

Comprehensive Orthopaedics & Musculoskeletal Care, LLC v. Axtmayer, 293 Conn. 748 (2009) (October 20, 

2009; Majority - McLachlan, Norcott, Zarella and Quinn, Js., Dissenting – Katz, J., Rogers, C. J., and Palmer, 

J.; Trial Court – Silbert, J.). 

 

Rule: 

In this case the Supreme Court concluded that the arbitrator‟s decision not to award attorney‟s fees conformed to the 
submission, and, accordingly, that the arbitrator did not exceed his authority.  In the course of arriving at its conclusion, the 

court reviewed the standards governing judicial review of arbitral decisions: 

 

Judicial review of arbitral decisions is narrowly confined.  When the parties agree to arbitration and establish the authority of 

the arbitrator through the terms of their submission, the extent of a court‟s judicial review of the award is delineated by the 

scope of the parties' agreement.  When the scope of the submission is unrestricted, the resulting award is not subject to de novo 

review even for errors of law so long as the award conforms to the submission.  Because the courts favor arbitration as a means 

of settling private disputes, they undertake judicial review of arbitration awards in a manner designed to minimize interference 

with an efficient and economical system of alternative dispute resolution. 

 

Where the submission does not otherwise state, the arbitrators are empowered to decide factual and legal questions and an 
award cannot be vacated on the grounds that the interpretation of the agreement by the arbitrators was erroneous.  Courts will 

not review the evidence nor, where the submission is unrestricted, will they review the arbitrators' decision of the legal 

questions involved.  In other words, under an unrestricted submission, the arbitrators' decision is considered final and binding; 

thus the courts will not review the evidence considered by the arbitrators nor will they review the award for errors of law or 

fact.  

 

Even in the case of an unrestricted submission, the courts have recognized three grounds for vacating an award:  1) the award 

rules on the constitutionality of a statute; 2) the award violates clear public policy; and, 3) the award contravenes one or more 

of the statutory proscriptions of § 52-418.  Section 52-418 (a) (4) provides that an arbitration award shall be vacated if the 

arbitrators have exceeded their powers or so imperfectly executed them that a mutual, final and definite award upon the subject 

matter submitted was not made. 

 
In the Supreme Court‟s construction of § 52-418 (a) (4), it has, as a general matter, looked to a comparison of the award with 

the submission to determine whether the arbitrators have exceeded their powers.  The standard for reviewing a claim that the 

award does not conform to the submission requires what the court has termed in effect, de novo judicial review.  Although the 

Supreme Court has not explained precisely what “in effect, de novo judicial review” entails as applied to a claim that the award 

does not conform with the submission, the court‟s inquiry generally is limited to a determination as to whether the parties have 

vested the arbitrators with the authority to decide the issue presented or to award the relief conferred. 

 

In determining whether an arbitrator has exceeded the authority granted under the contract, a court cannot base the decision on 

whether the court would have ordered the same relief, or whether or not the arbitrator correctly interpreted the contract.  The 

court must instead focus on whether the arbitrator had authority to reach a certain issue, not whether that issue was correctly 

decided.  Consequently, as long as the arbitrator was even arguably construing or applying the contract and acting within the 
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scope of authority, the award must be enforced.  The arbitrator's decision cannot be overturned even if the court is convinced 

that the arbitrator committed serious error.  Moreover, every reasonable presumption and intendment will be made in favor of 

the award and of the arbitrator's acts and proceedings.  Hence, the burden rests on the party challenging the award to produce 

evidence sufficient to show that it does not conform to the submission. 

  

Such a limited scope of judicial review is warranted given the fact that the parties voluntarily bargained for the decision of the 
arbitrator and, as such, the parties are presumed to have assumed the risks of and waived objections to that decision.  It is clear 

that a party cannot object to an award which accomplishes precisely what the arbitrators were authorized to do merely because 

that party dislikes the results. 

 

In short, the question comes down to whether the arbitrator had the authority to reach the issue, not whether the issue was 

correctly decided.  Where the submission does not otherwise state, the arbitrators are empowered to decide factual and legal 

questions and an award cannot be vacated on the grounds that the interpretation of the agreement by the arbitrators was 

erroneous.  

 

That is, the Supreme Court‟s standard of “in effect, de novo judicial review” relates to whether the parties have vested the 

arbitrator with the authority to decide the issue, not de novo review of whether the arbitrator correctly decided the issue.  The 

court has noted that, as long as the arbitrator is even arguably construing or applying the contract and acting within the scope of 
his authority, the award must be enforced.  In this case, because the award conformed to the submission, the arbitrator did not 

exceed his authority. 

 

P. DISCOVERY 

 

1. Bill of Discovery 

 

Kelly v. Albertsen, 114 Conn. App. 600 (2009) (May 26, 2009; DiPentima, J.; Trial Court – Stengel, J., and 

Elgo, J.). 

 

Rule:   
In Kelly v. Albertsen the plaintiff alleged that the defendant, a state employee, was liable for his negligence and for committing 

a battery on the plaintiff.  The defendant filed a motion to dismiss the plaintiff‟s complaint for lack of subject matter 

jurisdiction.  The defendant argued that, as a state employee, he was immune from suit because the plaintiff did not allege 

willful, wanton, reckless or malicious conduct.  The plaintiff responded by arguing that limited discovery was necessary to 

determine if the defendant was acting outside the scope of his employment.  The trial court denied the plaintiff‟s request.  The 

Appellate Court upheld the ruling of the trial court: 

We know of no authority, however, that requires a court to allow a plaintiff to conduct discovery to meet the burden of 

alleging facts that clearly demonstrate that the court has subject matter jurisdiction prior to the court's ruling on a 

motion to dismiss challenging jurisdiction. Indeed, our policy that all other action in a case "comes to a halt" once the 

issue of subject matter jurisdiction has been raised counsels against the allowance of discovery prior to the court's 

determination of the jurisdictional issue. 

 
Reasoning: 

As with sovereign immunity, General Statutes § 4-165 provides state officers and employees with qualified immunity.  

Subsection (a) of the statute provides in relevant part that "[n]o state officer or employee shall be personally liable for damage 

or injury, not wanton, reckless or malicious, caused in the discharge of his or her duties or within the scope of his or her 

employment."  When a motion to dismiss raises the issue of statutory immunity under § 4-165, the court must examine the 

pleadings to decide if the plaintiff has alleged sufficient facts with respect to personal immunity under § 4-165, to support a 

conclusion that the defendant was acting outside the scope of his employment or willfully or maliciously.  

In arriving at its conclusion, the Appellate Court rejected the plaintiff‟s argument that the allegations of his complaint 

contained a factual dispute that necessitated an evidentiary hearing. 

 

Practice Note: 
1. The Appellate Court suggested in a footnote that a plaintiff avail himself of a bill of discovery should he need to 

discover facts relevant to his jurisdictional burden. 

 

2. Continuing Duty to Disclose 

 

Buchanan v. Moreno, 117 Conn. App. 732 (2009) (October 27, 2009; Beach, J.; Trial Court – Radcliffe, J.). 

 

Rule:   



The trial court did not abuse its discretion in declining to admit a photograph that was untimely disclosed.  The defendant failed 

to fulfil his continuing duty to disclose under Practice Book § 13-15 and the trial court properly prohibited the introduction of 

the late disclosed evidence.  Practice Book § 13-14.   No compelling reason was advanced to explain the delay in disclosure.  

 

In interrogatories and requests for production the plaintiff asked the defendant if he was aware of any photographs depicting 

the accident scene and, if so, to provide him with certain information regarding each photograph and a copy of the same.  The 
defendant did not object and provided the requested information pertaining to other photographs, but not with regard to the one 

in question – the date on the back of which was July, 2007.  The defendant did not produce the subject photograph until March 

4, 2008.  The evidence portion of the trial began the next day, March 5, 2008. 

 

3. Untimely Disclosure 

 

Buchanan v. Moreno, 117 Conn. App. 732 (2009) (October 27, 2009; Beach, J.; Trial Court – Radcliffe, J.). 

 

Rule:   

The trial court did not abuse its discretion in declining to admit a photograph that was untimely disclosed.  The defendant failed 

to fulfil his continuing duty to disclose under Practice Book § 13-15 and the trial court properly prohibited the introduction of 

the late disclosed evidence.  Practice Book § 13-14.   No compelling reason was advanced to explain the delay in disclosure.  
 

In interrogatories and requests for production the plaintiff asked the defendant if he was aware of any photographs depicting 

the accident scene and, if so, to provide him with certain information regarding each photograph and a copy of the same.  The 

defendant did not object and provided the requested information pertaining to other photographs, but not with regard to the one 

in question – the date on the back of which was July, 2007.  The defendant did not produce the subject photograph until March 

4, 2008.  The evidence portion of the trial began the next day, March 5, 2008. 

 

Q. EXPERT WITNESSES 

 

1. Admissibility 

 
a. Porter Hearing 

 

State v. Manson, 118 Conn. App. 538 (2009), cert. denied, 295 Conn. 902 (2010) (December 22, 2009; Peters, J.; 

Trial Court – Mullarkey, J.). 

  

Rule:   

In State v. Porter, 241 Conn. 57 (1997) (en banc), cert. denied, 523 U.S. 1058 (1998), our Supreme Court adopted the test for 

determining the admissibility of scientific evidence set forth in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 

589-92 (1993).  First, the subject of the testimony must be scientifically valid.  Second, the scientific evidence must fit the case 

in which it is presented. 

 

It is well settled that the true test of the admissibility of expert testimony is whether the witnesses offered as experts have any 
peculiar knowledge or experience, not common to the world, which renders their opinions founded on such knowledge 

or experience any aid to the court or the jury in determining the questions at issue.  Implicit in this standard is the requirement 

that the expert's knowledge or experience must be directly applicable to the matter specifically in issue.  

 

In State v. Manson, the Appellate Court determined that the proffered expert testimony did not “fit” the issues presented 

therein. 

 

2. Competency of Opinion 

 

Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, J., 

Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court – workers’ 

compensation review board). 

 

Rule:   

The facts on which an expert relies for his medical opinion is relevant to determining the admissibility of the expert opinion, 

but once determined to be admissible, there is no rule establishing what precise facts must be included to support an expert 

opinion. 

 

3. No Talismanic Words 



 

Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, J., 

Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court – workers’ 

compensation review board). 

 

Rule:   
Expert opinions must be based on reasonable probabilities rather than mere speculation or conjecture if they are to be 

admissible in establishing causation.  To be reasonably probable, a conclusion must be more likely than not.  Whether an 

expert's testimony is expressed in terms of a reasonable probability that an event has occurred does not depend on the 

semantics of the expert or his use of any particular term or phrase, but rather, is determined by looking at the entire substance 

of the expert's testimony.  

 

4. Reasonable Probability 

 

Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, J., 

Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court – workers’ 

compensation review board). 

 
Rule:   

Expert opinions must be based on reasonable probabilities rather than mere speculation or conjecture if they are to be 

admissible in establishing causation.  To be reasonably probable, a conclusion must be more likely than not.  Whether an 

expert's testimony is expressed in terms of a reasonable probability that an event has occurred does not depend on the 

semantics of the expert or his use of any particular term or phrase, but rather, is determined by looking at the entire substance 

of the expert's testimony.  

 

5. Sufficiency of Medical Report Containing Causation Opinion 

 

Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, J., 

Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court – workers’ 

compensation review board). 

 

Rule:   

The Supreme Court agreed with the plaintiff that the Appellate Court majority improperly concluded that the commissioner's 

finding that the plaintiff‟s knee injury was compensable was not supported by competent medical evidence.  To the contrary, 

the Supreme Court concluded that the commissioner properly relied on the uncontroverted medical opinion of the plaintiff‟s 

attending physician to establish causation and, further, that the physician‟s report did not constitute speculation or conjecture 

merely because it did not contain the supporting medical facts for his conclusion regarding causation.  

 

Facts: 

1. In this worker‟s compensation action, the plaintiff, Susan Marandino, testified that on January 1, 2000, while in the 

basement of her home, she heard the telephone ring.  As the plaintiff began to climb the stairs hurriedly to answer the 
telephone, she felt herself fall backward.  Because of the pre-existing injury to her right arm, she did not grab the 

handrail with that arm, but instead twisted around and grabbed the handrail with her left arm.  The plaintiff further 

testified that when she did so, she gave herself "quite a tug…twisted [her] knee…[and] felt a crunch."  

2. At the hearing before the commissioner, the plaintiff sought to introduce into evidence her medical records from her 

attending physician, Dr. Vincent Santoro.  The records contained a note and letter in which Santoro expressed his 

opinion that the plaintiff‟s knee injury was causally related to her arm injury. 

a. The note, dated November 28, 2000, stated:  "I feel that there is [a] direct related cause of the knee injury to 

the right elbow pre-existing problem."  (Emphasis added.)  

b. The letter, which also was authored by Santoro and was dated April 5, 2002, was written to the plaintiff's 

attorney and provided:  "I am responding to your…correspondence regarding your client and my patient, [the 

plaintiff].  Please be advised that we have recommended surgery and this dates back to [February, 2002].  I 
talked specifically with the [plaintiff] that she had an osteochondral lesion [in her knee].  This is a direct 

result of her previous work-related trauma and as such is a continuation of her ongoing problems.  This does 

not represent a new condition."  (Emphasis added.) 

c. The defendant did not object to the introduction of Santoro‟s report. 

3. The Appellate Court majority concluded that "Santoro's reports provided a determination of causation without any 

supporting medical facts from which medical causation could reasonably be inferred.  Because Santoro's opinion 

regarding causation is merely a statement devoid of a basis in fact…it was not competent evidence, but rather 



speculation and conjecture and, as such, could not, without more, be relied on to determine whether legal causation 

existed between the arm and [knee] injury." 

 

Reasoning: 

The essential facts on which an expert opinion is based are an important consideration in determining the admissibility 

of his opinion.  In order to render an expert opinion the witness must be qualified to do so and there must be a factual basis for 
the opinion.  Some facts must be shown as the foundation for an expert's opinion, but there is no rule of law declaring the 

precise facts which must be proved before such an opinion may be received in evidence. 

In Marandino v. Prometheus Pharmacy, the plaintiff presented evidence from Santoro in which he definitively stated 

that it was his medical opinion that the plaintiff's knee injury was causally related to her arm injury.  The defendant did not 

object to the admission of Santoro‟s medical report into evidence.  The defendant did not challenge Santoro's qualifications as 

an expert witness; nor did it offer any contrary report or witness.  Accordingly, it was undisputed that Santoro was qualified to 

provide an expert opinion in this matter.  Instead, on appeal the defendant claimed and the Appellate Court majority agreed that 

Santoro's expert opinion was not competent because he failed to include the supporting medical facts behind his conclusion in 

his medical report.   

The Supreme Court disagreed with the defendant and the Appellate Court majority:  “As we have explained 

previously herein, the facts on which an expert relies for his medical opinion is relevant to determining the admissibility of 

the expert opinion, but once determined to be admissible, there is no rule establishing what precise facts must be included to 
support an expert opinion….Once Santoro's report was admitted into evidence, the trier of fact -- the commissioner -- was free 

to determine the weight to be afforded to that evidence….If the defendant[] sought to challenge the credibility or weight to be 

afforded to Santoro's expert opinion of causation [it] could have done so by deposing him prior to the hearing or calling him as 

a witness at the hearing.  The defendant[] did neither.  Accordingly, we cannot conclude that the commissioner's reliance on the 

unequivocal expert opinion of Santoro was not reasonable.” 

 

6. When Required, Code of Evidence § 7-2 

 

Baranowski v. Safeco Ins. Co. of America, 119 Conn. App. 85 (2010) (January 26, 2009; Schaller, J.; Trial 

Court – Upson, J.). 

 
Rule:   

Expert testimony should be admitted when:  1) the witness has a special skill or knowledge directly applicable to a matter in 

issue; 2) that skill or knowledge is not common to the average person; and, 3) the testimony would be helpful to the court or 

jury in considering the issues.  It is well settled that the true test of the admissibility of expert testimony is not whether the 

subject matter is common or uncommon, or whether many persons or few have some knowledge of the matter; but it is whether 

the witnesses offered as experts have any peculiar knowledge or experience, not common to the world, which renders their 

opinions founded on such knowledge or experience any aid to the court or the jury in determining the questions at issue.  

Implicit in this standard is the requirement that the expert's knowledge or experience must be directly applicable to the matter 

specifically in issue. 

 

R. JURY SELECTION 

 
1. Batson Challenge 

 

State v. Acosta, 119 Conn. App. 174, cert denied, 295 Conn. 923 (2010) (February 2, 2010; Flynn, C. J.; Trial 

Court – Licari, J.). 

 

Rule:   

Following a review of the record, the Appellate Court concluded that the trial court's denial of the defendant's Batson challenge 

was proper.  Questioning of venireperson N by both defense counsel and the prosecutor revealed the fact that she previously 

had been arrested and prosecuted for possession of marijuana in New Haven where this prosecution was to occur.  This reason 

alone was a constitutionally acceptable ground for her excusal.   

 
As to the second reason offered by the prosecutor, although N ultimately stated that she would be able to follow the court's 

instructions, and the prosecutor acknowledged this statement, in such instances "a prosecutor is not bound to accept the 

venireperson's reassurances, but, rather, is entitled to rely on his or her own experience, judgment and intuition in such 

matters."  N's "equivocation” with respect to holding the state to a higher burden of proof than proof beyond a reasonable doubt 

was a valid, nondiscriminatory reason for excusing her. 

 

Reasoning: 



Under Connecticut law, once a party asserts a Batson claim (Batson v. Kentucky, 476 U.S. 79 (1986), the opposing 

party must advance a neutral explanation for the venireperson's removal.  The party asserting the Batson claim is then afforded 

the opportunity to demonstrate that the opposing party's articulated reasons are insufficient or pretextual.  The trial court then 

has the duty to determine if the party asserting the Batson claim has established purposeful discrimination.  The party asserting 

the Batson claim carries the ultimate burden of persuading the trial court, by a preponderance of the evidence, that the jury 

selection process in his or her particular case was tainted by purposeful discrimination.  
The trial court's decision on the question of discriminatory intent represents a finding of fact that will necessarily turn 

on the court's evaluation of the demeanor and credibility of the attorney of the party exercising the peremptory challenge.  

Accordingly, a trial court's determination that there has or has not been intentional discrimination is afforded great deference 

and will not be disturbed unless it is clearly erroneous.  A finding of fact is clearly erroneous when there is no evidence in the 

record to support it or when although there is evidence to support it, the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been committed. 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

The Appellate Court concluded that venireperson S‟s experiences and beliefs resulting from her having been the victim of 
sexual assault constituted neutral grounds for the state‟s peremptory challenge. 

 

Reasoning: 

"Under Connecticut law, [o]nce a [party] asserts a Batson claim, the [opposing party] must advance a neutral 

explanation for the venireperson's removal….The [party asserting the Batson claim] is then afforded the opportunity to 

demonstrate that the [opposing party's] articulated reasons are insufficient or pretextual….[T]he trial court then [has] the duty 

to determine if the [party asserting the Batson claim] has established purposeful discrimination….The [party asserting the 

Batson claim] carries the ultimate burden of persuading the trial court, by a preponderance of the evidence, that the jury 

selection process in his or her particular case was tainted by purposeful discrimination…. 

"We have identified several specific factors that may indicate that [a party's removal] of a venireperson through a 

peremptory challenge was…motivated [by race or gender].  These include, but are not limited to:  (1) [t]he reasons given for 
the challenge were not related to the trial of the case…(2) the [party exercising the peremptory strike] failed to question the 

challenged juror or only questioned him or her in a perfunctory manner…(3) prospective jurors of one race [or gender] were 

asked a question to elicit a particular response that was not asked of the other jurors…(4) persons with the same or similar 

characteristics but not the same race [or gender] as the challenged juror were not struck…(5) the [party exercising the 

peremptory strike] advanced an explanation based on a group bias where the group trait is not shown to apply to the challenged 

juror specifically…and (6) the [party exercising the peremptory strike] used a disproportionate number of peremptory 

challenges to exclude members of one race [or gender]…. 

"In assessing the reasons proffered in support of the use of a peremptory challenge…[a]n explanation…need not…be 

pigeon-holed as wholly acceptable or wholly unacceptable…and even where the acceptability of a particular explanation is 

doubtful, the inquiry is not at an end.  In deciding the ultimate issue of discriminatory intent, the judicial officer is entitled to 

assess each explanation in light of all the other evidence relevant to prosecutorial intent….As with most inquiries into state of 

mind, the ultimate determination depends on an aggregate assessment of all the circumstances….” 

 

Practice Note: 

1. The Appellate Court noted that a prosecutor is not bound to accept the venireperson‟s assurances, but, rather is 

entitled to rely on his own experience, judgment and intuition in such matters.  The fact that a prosecutor distrusts a 

juror or finds his responses not to be credible may be a sufficiently race-neutral for using a peremptory challenge. 

 

a. Generally 

 

State v. Collazo, 115 Conn. App. 752 (2009), cert. denied, 294 Conn. 929 (2010) (July 21, 2009; Pellegrino, J.; 

Trial Court – Thim, J.). 

 
Rule:   

The defendant, Ulises Collazo, was Hispanic.  The Appellate Court held that there was no pattern of purposeful discrimination 

and the prosecutor‟s reasons for excusing venireperson B (a Hispanic person) were neither inadequate nor pretextual.  Prior to 

B being excused, the parties had already selected a Hispanic juror.    

 

Reasoning: 

See State v. Collazo, 762-65, for a statement of the Connecticut law related to a Batson challenge.  As to the specific 

reasons articulated by the prosecutor for excusing B, i.e. that she was a school teacher and teachers have a reputation for being 



sympathetic and she had never even heard of the Latin Kings, the Appellate Court noted the following:  1) peremptory 

challenges based on employment reasons have been upheld; and, 2) the court‟s denial of the Batson challenge on the basis that 

B had never heard of the Latin Kings, was not clearly erroneous.   

 

b. Waiver 

 

State v. Garcia, 115 Conn. App. 766, cert. denied, 294 Conn. 903 (2009) (Pellegrino, 2009; , J.; Trial Court – 

Thim, J.). 

 

Rule:   

A party who does not join in another‟s objection to a venireperson‟s removal waives his right to make a Batson claim and his 

right to respond to the opposing party‟s explanation of his peremptory challenge.  Waiver will ordinarily be inferred from the 

absence of an objection. 

 

S. RULES OF EVIDENCE 
 

1. Admissibility 

 
 a. Horizontal Gaze Nystagmus Test 

 

State v. Popeleski, 291 Conn. 769 (2009) (May 26, 2009; Per Curiam; Trial Court – Olear, J.). 

 

Rule:   

Although the Supreme Court has never addressed the standards required for the admissibility of evidence of a horizontal gaze 

nystagmus test, the Appellate Court has consistently expressed the view that horizontal gaze nystagmus evidence is the type of 

scientific evidence that may mislead a jury in the absence of a proper foundation and has enunciated a three part test that must 

be satisfied before such evidence is admissible.  That test requires that the state:  1) satisfy the criteria for admission of 

scientific evidence; 2) lay a proper foundation with regard to the qualifications of the individual administering the test; and, 3) 

demonstrate that the test was conducted in accordance with relevant procedures.  In addition, the Appellate Court has 
concluded that because the horizontal gaze nystagmus evidence satisfies the requirements of State v. Porter, 241 Conn. 57 

(1997), cert. denied, 523 U.S. 1058 (1998), the trial court is not required to hold a Porter hearing in every case in which 

horizontal gaze nystagmus evidence is proffered.  The state still must lay a proper foundation with regard to the qualifications 

of the individual administering the test and demonstrate that the test was conducted in accordance with generally accepted 

standards such as those specified in the relevant sections of the traffic safety administration's manual. 

 

2. Authentication, Code of Evidence § 9-1 

 

a. Voice Identification 

 

State v. Kerr, 120 Conn. App. 203 (2010) (March 30, 2010; Majority – Bishop and DiPentima, Js., Concurring - 

Peters, J.; Trial Court – , J.). 

 

Rule: 

Judge Peters in her concurring opinion discusses Rule 9-1 (a) of the Connecticut Code of Evidence (Requirement of 

Authentication.)  She found that the jury reasonably could have found that the police officers heard the defendant speaking in a 

tape recorded conversation.  Therefore the police officer‟s testimony regarding what the defendant said was properly 

authenticated and admissible under the hearsay exception contained in Rule 8-3 (1) of the Code. 

 

“Any person having sufficient familiarity with another person‟s voice…can identify that person‟s voice or authenticate a 

conversation in which the person participated.” 

 

3. Building Code Violation 
 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

  

Rule:   

It was clearly erroneous for the trier of fact to determine that the step‟s height was defective because it was in violation of the 

Hartford building code when the:  1) code was not read or submitted into evidence; 2) it was never made a part of the record; 

and, 3) the court did not take judicial notice of it. 



 

4. Circumstantial Evidence 

 

Curran v. Kroll, 118 Conn. App. 401 (2009) (December 15, 2009; Flynn, C. J.; Trial Court – Berger, J.). 

  

Rule:   
The Appellate Court agreed that while there was no direct evidence that the defendant breached the standard of care in failing 

to warn the decedent of the risks of a prescribed course of treatment (because the person who could have provided this 

evidence was dead), there was circumstantial evidence that could have led to a reasonable inference that the standard had been 

breached, if the jury had chosen to credit such evidence.  “[T]here is no distinction between direct and circumstantial evidence 

[so] far as probative force is concerned….In fact, circumstantial evidence may be more certain, satisfying and persuasive than 

direct evidence.”  

 

Facts: 

1. The plaintiff, Ryan Curran, Administrator, brought this medical malpractice action on behalf of his deceased mother, 

Leeann Curran, against the defendant Dr. Sherry Kroll, a primary care physician, alleging that she negligently failed to 

advise Leeann of the risks of taking birth control pills and negligently failed to inform Leeann of the signs and 

symptoms associated with those risks.122 
2. On May 6, 2002, Leeann, then 45, attended an office visit with Kroll at which time Leeann complained of severe 

menopausal symptoms, e.g. hot flashes, mood swings, painful, irregular periods, etc. 

3. Kroll prescribed Desogen, a birth control pill, to treat these symptoms. 

4. Near the end of May, Leeann told her mother, Kathy Stilwell, that she “felt terrible” and didn‟t want to continue 

taking the pills because she felt worse than before she started them. 

5. Leeann also told Stilwell that she had telephoned Kroll about this, but Kroll told her to continue with the medication, 

which she did.123 

6. On June 6, 2002, Leeann and her mother attended a meeting.  Leeann left prematurely due to considerable leg pain.  

Leeann had no idea what was causing her pain. 

7. On June 7, 2002, Leeann left work early also due to continuing significant leg pain.  Stilwell testified that Leeann 

speculated to her that she may have pulled a muscle, but “she truly had no idea what was wrong with her.”  Leeann 
had a similar conversation with her husband.  She continued to complain of pain through the evening of June 7, 2002. 

8. Ryan testified that, during the night of June 7-8, he heard his mother grunting in pain as his father helped Leeann 

downstairs to the couch where she thought she would be more comfortable because she could elevate her leg. 

9. Around 6 am on June 8, 2002, Leeann fell in the bathroom and hit her head, her husband helped her to the couch and 

called 911.  She complained to her husband that she couldn‟t breathe.  Shortly after assistance arrived, Leeann lost 

consciousness and stopped breathing; she was taken to the hospital, but she never regained consciousness.   

10. Leeann died on June 8, 2002, as a result of blood clots in her lungs that likely originated in her left thigh, traveled 

through her venous system and her heart and lodged in her lungs.   

11. At the end of plaintiff‟s case, the defendant moved for a directed verdict on the grounds that there was no evidence 

that Kroll had breached the standard of care and that a failure to warn claim could not be based solely on an inference 

that might be drawn from the decedent‟s failure to seek help.   

12. The trial court granted defendant‟s motion and this appeal followed. 
13. The Appellate Court reversed the decision of the trial court. 

 

Reasoning: 

Evidence comes in two forms, direct and circumstantial.  "The basic distinction between direct and circumstantial 

evidence is that in the former instance the witnesses testify directly of their own knowledge as to the main facts to be proved, 

while in the latter case proof is given of facts and circumstances from which the jury may infer other connected facts which 

reasonably follow, according to common experience….Proof of a fact by the use of circumstantial evidence usually involves a 

two-step process.  A fact is first established by direct evidence, which is ordinarily eyewitness or other direct testimony.  That 

direct evidence can serve as a basis from which the jury infers another fact.  Thus, the direct evidence may operate as 

circumstantial evidence from which a fact is inferred by the jury….When the necessity to resort to circumstantial evidence 

arises either from the nature of the inquiry or the failure of direct proof, considerable latitude is allowed in its reception.   

                                                        
122 The parties agreed that the standard of care required a doctor to provide such warnings 

and instructions to a patient. 
123 At some time prior to trial, the defendant lost the decedent‟s medical chart, which was 

partially recreated from computer records.  It was Kroll‟s practice to dictate the results of a 
patient‟s examination and her recommendations, which then were stored electronically. 



“An inference is a factual conclusion that can rationally be drawn from other facts.  If fact A rationally supports the 

conclusion that fact B is also true, then B may be inferred from A.  The process of drawing inferences based on a rough 

assessment of probabilities is what makes indirect or circumstantial evidence relevant at trial.  If the inference (fact B from fact 

A) is strong enough, then fact A is relevant to prove fact B.  Inferences are by their nature permissive, not mandatory:  although 

the fact proved rationally supports the conclusion the offering party hopes will be inferred, the factfinder is free to accept or 

reject the inference….  
“Just because a jury could, but is not required to, draw an inference does not mean that it is resorting to 

speculation….Inferences are based on common experience and probability….Inferences should be based on probabilities, not 

possibilities, surmise, or conjecture….To state a truism, the only kind of inference the law recognizes is a reasonable 

one….Connecticut does not subscribe to the oft-repeated rule that an inference cannot be based on an inference.  Successive 

inferences are permissible if justified by the facts….Thus, one inference can be founded upon facts whose determination is the 

result of other inferences….The only question is whether the successive inferences are rationally justified by the facts…. 

"[T]he line between permissible inference and impermissible speculation is not always easy to discern.  When we 

infer, we derive a conclusion from proven facts because such considerations as experience, or history, or science have 

demonstrated that there is a likely correlation between those facts and the conclusion.  If that correlation is 

sufficiently compelling, the inference is reasonable.  But if the correlation between the facts and the conclusion is slight, or if a 

different conclusion is more closely correlated with the facts than the chosen conclusion, the inference is less reasonable.  At 

some point, the link between the facts and the conclusion becomes so tenuous that we call it speculation.  When that point is 
reached is, frankly, a matter of judgment."  (Citations omitted; internal quotation marks omitted; emphasis added.)  

Kroll testified that she “definitely” would have advised the patient of the risk of blood clots associated with birth 

control pills, that blood clots could be life threatening and that symptoms associated with blood clots included pain as a result 

of leg swelling.  However, the patient‟s medical file had no indication that Kroll had given Leeann any warning or advice about 

the risk of blood clots or the symptoms associated with the same. 

Plaintiff‟s expert testified that an internist would expect that a reasonable patient, who has been advised properly, will 

recognize the appropriate side effects of medication and seek medical attention should those signs or symptoms appear. 

The Appellate Court agreed with the trial court that a failure to warn claim could not be based solely on an inference 

drawn from the decedent‟s failure to seek help.  But the Appellate Court concluded that there was other evidence from which 

such an inference reasonably could have been drawn.   

In the present case, the evidence, viewed in the light most favorable to the plaintiff, reasonably could have led the jury 
to find that Kroll prescribed the birth control pill to the decedent slightly more than four weeks before the decedent's death, and 

that Kroll made no notation that she had given the decedent a proper warning of the risks and the signs and symptoms 

associated with such risks.  Further, the jury could have found that the decedent experienced feelings of ill health shortly after 

beginning the pills and that she telephoned Kroll's office about this but was told to continue taking the pills.  A short time later, 

when the decedent experienced severe leg pain over the course of a couple of days, she had no idea what was the cause of that 

pain.   

Additionally, the jury could have found that persons generally seek to follow instructions of a medical nature 

concerning the serious symptoms associated with the side effects of medication.  These findings could have led the jury to the 

reasonable inference that Kroll, four weeks before the decedent's death, had not discussed the signs and symptoms associated 

with the risks of birth control pills adequately with the decedent, because, if she had discussed them adequately, the decedent 

would have known that this might be the cause of her pain.  In other words, the decedent's complete lack of knowledge and 

puzzlement as to the cause of her pain, combined with other evidence, reasonably could have led the jury to the inference that 
the decedent had not been informed adequately by Kroll.   

Accordingly, the Appellate Court concluded that the court should not have directed a verdict in favor of the 

defendants but should have given the jury the opportunity to weigh this evidence and decide the issue. 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

 

Rule:   

Triers of fact must often rely on circumstantial evidence and draw inferences from it.  Proof of a material fact by inference 

need not be so conclusive as to exclude every other hypothesis.  It is sufficient if the evidence produces in the mind of the trier 

a reasonable belief in the probability of the existence of the material fact. 
 

5. Citizenship Status 

 



State v. Jordan, 118 Conn. App. 628 (2009), cert. granted, 295 Conn. 901 (2010) (December 29, 2009; Robinson, 

J.; Trial Court – Blue, J.).
124

 

 

Rule:   

The proffering party bears the burden of establishing the relevance of the offered testimony.  Unless a proper foundation is 

established, the evidence is irrelevant. 
 

The defendant claimed that the trial court improperly excluded testimony from a witness pertaining to his status as a United 

States citizen, which the defendant contended had the potential to show a motive to lie to avoid possible felony charges that 

could lead to his deportation.  The trial court found the defendant‟s argument far-fetched.  The court provided the logical 

reasoning that people, in general, avoid felony charges and that not being a United States citizen did not heighten the desire to 

avoid such charges.  

 

6. Computer Generated Evidence 

 

State v. Melendez, 291 Conn. 693 (2009) (May 26, 2009; Palmer, J.; Trial Court – Alexander and Levin, Js.). 

  

Rule:   
A DVD containing computer “modified” (i.e. enhanced, slowed to 10% of normal speed, or both) video clips of two narcotics 

transactions should have been excluded from evidence because the proponent failed to establish a proper foundation for this 

“computer generated evidence.” 

 

A DVD containing “unmodified” (i.e. identical to the footage contained in the original eight millimeter videotape) video clips 

of two narcotics transactions was not “computer generated evidence” and, thus, did not implicate the foundational standard for 

such evidence.  Rather, the proper foundation for the DVD containing the unmodified clips was whether it was a fair and 

accurate representation of that which it attempted to portray.    

  

Reasoning: 

In order to admit computer generated evidence, the proponent must adduce testimony to establish that:  1) the 
computer equipment is accepted in the field as standard and competent and was in good working order; 2) qualified computer 

operators were employed; 3) proper procedures were followed in connection with the input and output of information; 4) a 

reliable software program was utilized; 5) the equipment was programmed and operated correctly; and, 6) the exhibit is 

properly identified as the output in question. 

Non-computer generated evidence is subject to the same foundational requirements for admission as any other demonstrative 

evidence.  Such evidence should be admitted only if it is a fair and accurate representation of that which it attempts to portray.  

 

7. Court Side Trial 

 

a. Posttrial Exclusion of Inadmissible Evidence 

 

Leddy v. Raccio, 118 Conn. App. 604 (2009) (December 29, 2009; Lavine, J.; Trial Court – Corradino, J.). 

 

Rule:   

In a court side trial, the court‟s posttrial exclusion of inadmissible evidence after its initial admission at trial does not 

necessarily require a new trial.  "Surely, a trial judge is able to disregard evidence erroneously admitted or only consider that 

evidence for the limited purposes for which it is admissible….The mere fact that information has improperly come to the 

attention of the trier does not invariably compel a new trial.  We have repeatedly acknowledged, in cases tried to a jury, that 

curative instructions can overcome the erroneous effect of statements that a jury should not have heard….It would be 

anomalous indeed to hold that an experienced trial court judge cannot similarly disregard evidence that has not properly been 

admitted."  (Internal quotation marks omitted; citations omitted.)  

 

8. Evidence of Other Crimes, Wrongs or Acts, Code of Evidence § 4-5 
 

 a. Common Plan or Scheme 

                                                        
124 The defendant‟s petition for certification granted limited to the following issues:  “Did 

the Appellate Court properly determine that (1) the trial court properly denied the 

defendant‟s motion to dismiss counsel, and (2) the trial court did not properly restrict 
cross-examination of a state‟s witness by the defendant?” 



 

Senk v. Senk, 115 Conn. App. 510 (2009) (July 7, 2009; Flynn, C. J.; Trial Court – Shulger, J.). 

 

Rule:   

The challenged evidence of the defendant's prior misconduct did not qualify for admission under the common plan or scheme 

exception in Section 4-5 of the Connecticut Code of Evidence.125  The evidence showed that the defendant had made numerous 
false allegations of sexual abuse prior to her marriage to the plaintiff.  However, the evidence did not demonstrate that these 

acts were part of an overarching plan which included the defendant's similar accusations against the plaintiff.  Instead, the 

evidence demonstrated, at most, that the defendant had acted badly in this manner in the past with respect to other persons.  

The evidence concerning the defendant's prior financial fraud similarly was not admissible under the common plan or scheme 

exception, as it was unconnected to any overall plan to defraud the plaintiff in this case. 

 

Reasoning: 

Evidence concerning a person's prior misconduct is inadmissible to prove that person's bad character or criminal 

tendencies.  This prohibition pertains to both criminal and civil cases.  Such evidence of prior wrongdoing is admissible, 

however, to prove "intent, identity, malice, motive, common plan or scheme, absence of mistake or accident, knowledge, a 

system of criminal activity, or an element of the crime, or to corroborate crucial prosecution testimony."  

Our Supreme Court has described the common plan or scheme exception, as follows.  "Evidence of uncharged 
misconduct, although inadmissible to prove a defendant's bad character or propensity to engage in criminal behavior, is 

admissible [t]o prove the existence of a larger plan, scheme, or conspiracy, of which the crime on trial is a part….To prove the 

existence of a common scheme or plan, each crime must be 'an integral part of an overarching plan explicitly conceived and 

executed by the defendant or his confederates….” (Internal quotation omitted; citations omitted.) 

 

9. Expert Testimony 

 

Sullivan v. Metro-North Commuter Railroad Co., 292 Conn. 150 (2009) (June 16, 2009; Majority - Vertefeuille, 

J., Rogers, C. J., Palmer, J., and Zarella, J., Concurring – Katz, J.; Trial Court – Frankel, J.). 

 

Rule:   
The Supreme Court determined that the issue before the jury related to premises security, in general, and not railroad security, 

in particular.  Therefore, the plaintiff‟s premises security expert should not have been precluded from testifying.  The 

preclusion of his testimony was harmful in that it likely affected the jury‟s verdict.  The precluded expert was the only witness 

the plaintiff had proffered on the crucial issue of foreseeability – an issue that alone dictated the outcome of the case.   

 

Facts: 

1. On an evening in August of 1992, the plaintiff‟s decedent, James P. Sullivan, was shot and killed by Larone Hines in a 

stairway leading up from Monroe Street to the westbound platform of the South Norwalk train station.  

2. Earlier that night, Sullivan was a passenger on one of the defendant‟s trains.  He arrived at the station about 10:40 pm, 

went to a few bars and then had a brief encounter with Hines and a group of men outside a local nightclub.  

3. The encounter became hostile, Sullivan walked away and Hines followed.  Sullivan ran into the stairway, but Hines 

followed him and shot Sullivan there.  
4. The South Norwalk train station is located in a relatively high crime area of Norwalk. 

5. The state owns the stairway where the incident occurred. 

6. The department of transportation has a service agreement with the Metropolitan Transportation Authority, the parent 

organization of the defendant for commuter rail service in Connecticut. 

                                                        
125 Section 4-5 of the Connecticut Code of Evidence provides:  “(a) Evidence of other 
crimes, wrongs or acts inadmissible to prove character.  Evidence of other crimes, wrongs 

or acts of a person is inadmissible to prove the bad character or criminal tendencies of that 

person. 
     “(b) When evidence of other crimes, wrongs or acts is admissible.  Evidence of other 

crimes, wrongs or acts of a person is admissible for purposes other than those specified in 

subsection (a), such as to prove intent, identity, malice, motive, common plan or scheme, 
absence of mistake or accident, knowledge, a system of criminal activity, or an element of 

the crime, or to corroborate crucial prosecution testimony. 

     “(c) Specific instances of conduct when character in issue.  In cases in which character 

or a trait of character of a person in relation to a charge, claim or defense is in issue, proof 
shall be made by evidence of specific instances of the person's conduct.” 



7. At trial, the plaintiff sought to introduce the testimony of John Kennish, a premises security expert, to testify as to the 

lack of security at the South Norwalk train station, as well as “those measures that the defendant could and should 

have taken to protect the public.”  The plaintiff also intended to have Kennish testify that the fatal attack of the 

decedent was foreseeable, given the overall lack of security at the train station in conjunction with the high crime rate 

in the surrounding area. 

8. The trial court precluded Kennish‟s testimony on the ground that he was not qualified to render an opinion on railroad 
security because he was a premises security expert. 

9. The plaintiff appealed and the Appellate Court affirmed the decision of the trial court. 

10. The Supreme Court concluded that the Appellate Court improperly affirmed the trial court‟s preclusion of the 

plaintiff‟s expert witness, and that such preclusion was harmful. 

 

Reasoning: 

The test for the admission of expert testimony is as follows.  Expert testimony should be admitted when:  1) the 

witness has a special skill or knowledge directly applicable to a matter in issue; 2) that skill or knowledge is not common to the 

average person; and, 3) the testimony would be helpful to the court or jury in considering the issues.126  In other words, in 

order to render an expert opinion the witness must be qualified to do so and there must be a factual basis for the opinion.  The 

true test of the admissibility of expert testimony is not whether the subject matter is common or uncommon, or whether many 

persons or few have some knowledge of the matter; but it is whether the witnesses offered as experts have any peculiar 
knowledge or experience, not common to the world, which renders their opinions founded on such knowledge or experience 

any aid to the court or the jury in determining the questions at issue.  Implicit in this standard is the requirement that the 

expert's knowledge or experience must be directly applicable to the matter specifically in issue. 

Once it decided that the plaintiff‟s expert should not have been precluded, the Supreme Court next had to determine if 

the error of the trial court was harmful.  The harmless impropriety standard in a civil case is whether the improper ruling would 

likely affect the result.  When judging the likely effect of such a trial court ruling, the reviewing court is constrained to make its 

determination on the basis of the printed record before it.  In the absence of a showing that the excluded evidence would have 

affected the final result, its exclusion is harmless.  Moreover, an evidentiary impropriety in a civil case is harmless only if the 

reviewing court has a fair assurance that it did not affect the jury's verdict.  A determination of harm requires the court to 

evaluate the effect of the evidentiary impropriety in the context of the totality of the evidence adduced at trial.  Thus, the 

court‟s analysis includes a review of:  1) the relationship of the improper evidence to the central issues in the case, particularly 
as highlighted by the parties' summations; 2) whether the trial court took any measures, such as corrective instructions, that 

might mitigate the effect of the evidentiary impropriety; and, 3) whether the improperly admitted evidence is merely 

cumulative of other validly admitted testimony.  The overriding question is whether the trial court's improper ruling affected 

the jury's perception of the remaining evidence.  

Because Kennish was plaintiff‟s only expert on the issue of foreseeability, a crucial issue in this case that alone 

dictated its outcome, the court found that it was harmful error for the trial court to have precluded his testimony. 

 

Practice Note: 

1. The Supreme Court noted that there is a different standard of admissibility for 

scientific evidence under State v. Porter, 241 Conn. 57, 68-69 (1997), cert. 
denied, 523 U.S. 1058 (1998).  Neither party in Sullivan v. Metro-North 

Commuter Railroad Co. contended that Kennish‟s testimony was based on 

scientific evidence and thus required analysis under Porter. 

2. In n7, the court mentioned that it had recently adopted a new workable 
standard for harmless impropriety review of evidentiary rulings in the context 

of criminal cases, i.e. an improper evidentiary ruling is harmless in a criminal 

case if the reviewing court has “fair assurance that it did not substantially 

affect the jury‟s verdict.”  But neither party asked the court to apply this new 
standard in Sullivan v. Metro-North Commuter Railroad Co. 

 

 a. Admissibility 

                                                        
126 Section 7-2 of the Connecticut Code of Evidence provides:  “A witness qualified as an 

expert by knowledge, skill, experience, training, education or otherwise may testify in the 

form of an opinion or otherwise concerning scientific, technical or other specialized 

knowledge, if the testimony will assist the trier of fact in understanding the evidence or in 
determining a fact in issue.” 



 

Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 

Rule: 

The test for the admission of expert testimony, which is deeply rooted in common law.  Expert testimony should be admitted 
when:  1) the witness has a special skill or knowledge directly applicable to a matter in issue; 2) that skill or knowledge is not 

common to the average person; and, 3) the testimony would be helpful to the court or jury in considering the issues.  See also 

Connecticut Code of Evidence § 7-2.  In other words, in order to render an expert opinion the witness must be qualified to do 

so and there must be a factual basis for the opinion.  

 

It is well settled that the true test of the admissibility of expert testimony is not whether the subject matter is common or 

uncommon, or whether many persons or few have some knowledge of the matter; but it is whether the witnesses offered as 

experts have any peculiar knowledge or experience, not common to the world, which renders their opinions founded on such 

knowledge or experience any aid to the court or the jury in determining the questions at issue.  Implicit in this standard is the 

requirement that the expert's knowledge or experience must be directly applicable to the matter specifically in issue. 

In Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, the Appellate Court concluded that plaintiff‟s expert should not 

have been precluded from testifying.  Although the expert may not specialize in turning out horses, he was a qualified 

veterinarian with experience and knowledge uncommon to the world that could have assisted the trier of fact in this case.  

 

  i. Code of Evidence § 7-2, Testimony by Experts 

 

   a. Medical Malpractice Case 

 

Kairon v. Burnham, 120 Conn. App. 291 (2010) (April 6, 2010; Peters, J.; Trial Court – Domnarski, J.). 

  

Rule:   

The Appellate Court approved the ruling of the trial court precluding plaintiff‟s only expert in a medical malpractice case on 

the basis that his testimony did not meet the reliability requirements set forth in State v. Porter. 

 

Facts: 

1. On January 30, 2003, the defendant, Dr. Bruce Burnham, a plastic surgeon, performed a mini face-lift on the plaintiff, 

Suzanne Kairon. 

2. From April, 2004, through January, 2006, the plaintiff consulted Dr. Carlos Benavides, a board certified 

otolaryngologist, for treatment of facial lesions and swelling that she and Benavides attributed to the surgery 

performed by the defendant.  

3. On January 28, 2005, the plaintiff filed a complaint alleging medical malpractice against Burnham. 
4. The plaintiff timely disclosed Benavides as her expert.  Benavides was deposed on January 10, 2007. 

5. On November 4, 2008, the defendant filed a motion in limine to preclude the testimony of Benavides. 

6. At the Porter hearing held on November 19, 2008, Benavides testified that he believed that a nonapproved type of 

sutures had been used in the surgery, had become embedded in the plaintiff‟s face and caused her facial problems.  He 

based his opinion on the severity and location of her facial problems.  Benavides did not, however, dispute the report 

of another plastic surgeon, that even the appropriate sutures occasionally cause a patient to suffer an adverse reaction.     

7. The trial court granted defendant‟s motion, holding that the testimony of plaintiff‟s expert was neither reliable nor 

relevant.   

a. With respect to reliability, the court found a lack of reasoning or methodology which supported Benavides‟ 

conclusion that only the use of nonapproved sutures could cause the plaintiff‟s condition.  Benavides‟ did not 

even use the approved sutures all that frequently in his practice. 
b. With respect to relevance, the court noted that Benavides testified at deposition that, while not “pure 

speculation,” his opinion “was speculation.” 

8. Subsequently, the court granted defendant‟s motion for summary judgment. 

9. The Appellate Court affirmed. 

 

Reasoning: 

The plaintiff in a medical malpractice case alleging improper diagnosis and treatment is required to present expert 

testimony in support of his claim.  To be admissible, such expert testimony must comply with the requirements for reliability 

and relevance established in State v. Porter, 241 Conn. 57 (1997) (en banc), cert. denied, 523 U.S. 1058 (1998).  In Porter, the 

Supreme Court directed trial judges, in admitting scientific evidence, to serve a gatekeeper function in determining whether 

such evidence will assist the trier of fact.  The rule has now been codified in § 7-2 of the Connecticut Code of Evidence, which 



provides that “[a] witness qualified as an expert by knowledge, skill, experience, training, education or otherwise may testify in 

the form of an opinion or otherwise concerning scientific, technical or other specialized knowledge, if the testimony will assist 

the trier of fact in understanding the evidence or in determining a fact in issue.” 

 Viewing the record as a whole, the trial court did not abuse its discretion in finding that Benavides had no reasonable 

scientific basis for his opinion that the defendant negligently had performed facial surgery on the plaintiff.  The factors a trial 

court will find helpful in determining whether the underlying theories and techniques of the proffered evidence are 
scientifically reliable will differ with each particular case.  A trial court cannot merely assume that one of several possible 

causes could have produced the injury at issue.  

As for the timing of the Porter hearing, the Appellate Court found no error based on the fact that the hearing was held 

“on the eve of trial.”  Writing for the court, Justice Peters stated that the questioning of Benavides at his deposition, gave “fair 

warning” to the plaintiff that the defendant would challenge the expert‟s ability to present his testimony at trial later.  

Moreover, there was no claim that the timing of the Porter hearing violated “established case management procedures.”   

 

 b. On Ultimate Issue 

 

Isham v. Isham, 292 Conn. 170 (2009) (June 23, 2009; Katz, J.; Trial Court – Karazin, J., and Harrigan, 

J.T.R.). 

 
Rule:   

It is well established that expert opinion as to the ultimate issue in a case is admissible only when necessary for the trier of fact 

to make sense of the proffered evidence, rendering the situation of such a nature as to require an expert to express an opinion 

on the precise question upon which the court ultimately will have to pass.  An ultimate issue is one that cannot reasonably be 

separated from the essence of the matter to be decided by the trier of fact. 

 

 c. Sufficiency of Medical Report Containing Causation Opinion 

 

Marandino v. Prometheus Pharmacy, 294 Conn. 564 (2010) (January 26, 2010; Majority - Vertefeuille, J., 

Rogers, C. J., Norcott, J., and McLachlan, J., Concurring – Katz, J., and Rogers, C. J.; Trial Court – workers’ 

compensation review board). 

 

Rule:   

The Supreme Court agreed with the plaintiff that the Appellate Court majority improperly concluded that the commissioner's 

finding that the plaintiff‟s knee injury was compensable was not supported by competent medical evidence.  To the contrary, 

the Supreme Court concluded that the commissioner properly relied on the uncontroverted medical opinion of the plaintiff‟s 

attending physician to establish causation and, further, that the physician‟s report did not constitute speculation or conjecture 

merely because it did not contain the supporting medical facts for his conclusion regarding causation.  

 

Facts: 

1. In this worker‟s compensation action, the plaintiff, Susan Marandino, testified that on January 1, 2000, while in the 

basement of her home, she heard the telephone ring.  As the plaintiff began to climb the stairs hurriedly to answer the 

telephone, she felt herself fall backward.  Because of the pre-existing injury to her right arm, she did not grab the 
handrail with that arm, but instead twisted around and grabbed the handrail with her left arm.  The plaintiff further 

testified that when she did so, she gave herself "quite a tug…twisted [her] knee…[and] felt a crunch."  

2. At the hearing before the commissioner, the plaintiff sought to introduce into evidence her medical records from her 

attending physician, Dr. Vincent Santoro.  The records contained a note and letter in which Santoro expressed his 

opinion that the plaintiff‟s knee injury was causally related to her arm injury. 

a. The note, dated November 28, 2000, stated:  "I feel that there is [a] direct related cause of the knee injury to 

the right elbow pre-existing problem."  (Emphasis added.)  

b. The letter, which also was authored by Santoro and was dated April 5, 2002, was written to the plaintiff's 

attorney and provided:  "I am responding to your…correspondence regarding your client and my patient, [the 

plaintiff].  Please be advised that we have recommended surgery and this dates back to [February, 2002].  I 

talked specifically with the [plaintiff] that she had an osteochondral lesion [in her knee].  This is a direct 
result of her previous work-related trauma and as such is a continuation of her ongoing problems.  This does 

not represent a new condition."  (Emphasis added.) 

c. The defendant did not object to the introduction of Santoro‟s report. 

3. The Appellate Court majority concluded that "Santoro's reports provided a determination of causation without any 

supporting medical facts from which medical causation could reasonably be inferred.  Because Santoro's opinion 

regarding causation is merely a statement devoid of a basis in fact…it was not competent evidence, but rather 

speculation and conjecture and, as such, could not, without more, be relied on to determine whether legal causation 

existed between the arm and [knee] injury." 



 

Reasoning: 

The essential facts on which an expert opinion is based are an important consideration in determining the admissibility 

of his opinion.  In order to render an expert opinion the witness must be qualified to do so and there must be a factual basis for 

the opinion.  Some facts must be shown as the foundation for an expert's opinion, but there is no rule of law declaring the 

precise facts which must be proved before such an opinion may be received in evidence. 
In Marandino v. Prometheus Pharmacy, the plaintiff presented evidence from Santoro in which he definitively stated 

that it was his medical opinion that the plaintiff's knee injury was causally related to her arm injury.  The defendant did not 

object to the admission of Santoro‟s medical report into evidence.  The defendant did not challenge Santoro's qualifications as 

an expert witness; nor did it offer any contrary report or witness.  Accordingly, it was undisputed that Santoro was qualified to 

provide an expert opinion in this matter.  Instead, on appeal the defendant claimed and the Appellate Court majority agreed that 

Santoro's expert opinion was not competent because he failed to include the supporting medical facts behind his conclusion in 

his medical report.   

The Supreme Court disagreed with the defendant and the Appellate Court majority:  “As we have explained previously herein, 

the facts on which an expert relies for his medical opinion is relevant to determining the admissibility of the expert opinion, 

but once determined to be admissible, there is no rule establishing what precise facts must be included to support an expert 

opinion….Once Santoro's report was admitted into evidence, the trier of fact -- the commissioner -- was free to determine the 

weight to be afforded to that evidence….If the defendant[] sought to challenge the credibility or weight to be afforded to 
Santoro's expert opinion of causation [it] could have done so by deposing him prior to the hearing or calling him as a witness at 

the hearing.  The defendant[] did neither.  Accordingly, we cannot conclude that the commissioner's reliance on the 

unequivocal expert opinion of Santoro was not reasonable.” 

 

10. Hearsay Rule 

 

 a. Code of Evidence § 8-2, Timing of Objection 

 

State v. Reeves, 118 Conn. App. 698 (2010) (January 5, 2010; Dupont, J.; Trial Court – C. Taylor, J.). 

 

Rule:   
The Appellate Court affirmed the decision of the trial court overruling the objection to hearsay because the objection was 

untimely 

 

Facts: 

1. During the state‟s questioning of a witness, the following exchange took place:   

 

"[The Prosecutor]:  You were in a relationship with [the defendant] for two years? 

 

"[The Witness]:  Over two years. 

 

"[The Prosecutor]:  Over two years.  And during that time did you know that he had a drug problem? 

 
"[The Witness]:  Yes, I did. 

 

"[The Prosecutor]:  And how did you become aware of that? 

 

"[The Witness]:  His sister told me.  I've seen him use drugs.  I've seen him go to the drug house to purchase drugs.  

I've picked him up from the drug house.  I've never been inside, but I've been outside. 

 

"[Defense Counsel]:  Objection, Your Honor, hearsay…. 

 

"The Court:  Now, what is your objection?  Is hearsay as to the last one? 

 
"[Defense Counsel]:  The witness is testifying as to what the sister said to her, Your Honor, an out-of-court statement. 

 

"The Court:  Well, that was already asked and answered and we're past that, so the question outstanding referred to an 

answer concerning the drug house. 

 

"[Defense Counsel]:  Yes, Your Honor, which information was, which the witness is testifying to, was told to her by 

the sister of the defendant. 

 



"The Court:  Yes, but you didn't object to that. 

 

"[Defense Counsel]:  Thank you, Your Honor. 

 

"The Court:  Objection is overruled. 

 
"[The Prosecutor]:  Thank you, Your Honor." 

 

Reasoning: 

The generally accepted rule as to when an objection to a question must be interposed has been stated to be:  For 

evidence contained in a specific question, the objection must ordinarily be made as soon as the question is stated, and before 

the answer is given; unless the inadmissibility was due, not to the subject of the question, but to some feature of the answer.  

This rule, however, is to be reasonably applied.  The object is to prevent a party from knowingly withholding his objection, 

until he discovers the effect of the testimony, and then if it turns out to be unfavorable to interpose his objection. 

In State v. Reeves, the Appellate Court found that the question by the prosecutor of the witness was no one that would 

likely elicit an answer involving hearsay, thus, defense counsel need not have objected as soon as the question was asked.  

However, the court further held, although defense counsel objected prior to the next question, his objection was untimely 

because he waited until the witness‟ entire answer was forthcoming before objecting.  A party may not wait to discover the 
effect of the answer and then object.  Therefore, there was no abuse of discretion for the trial court not to strike the answer or 

overrule the defendant‟s objection.     

 

11. Hearsay Exceptions 

 

a. Business Record, Code of Evidence § 8-4, General Statutes § 52-180 

 

  i. Generally 

 

In re Ellis V., 120 Conn. App. 523 (2010) (April 20, 2010; Mihalakos, J.; Trial Court – Foley, J.). 

 
Rule:   

The business record exception is derived from the recognition that the trustworthiness of such documents comes from their 

being used for business purposes and not for litigation.  Business records are excepted from the hearsay rule when three 

conditions are met:  1) the records are made in the regular course of business; 2) it is the regular course of the business to make 

such records; and, 3) the records were made at the time of the incident described in the record or shortly thereafter. 

 

In In re Ellis V., the trial court properly admitted the social studies of the department of children and families as exhibits under 

the business records exception. 

 

 b. Declarant Must be Unavailable, Code of Evidence § 8-6 

 

i. Statement Against Penal Interest, Code of Evidence § 8-6 (4) 
 

Skakel v.  State, 295 Conn. 447 (2010) (April 20, 2010; Majority – Katz and Vertefeuille, Js., Concurring- 

Zarella and McLachlan, Js., Dissenting – Palmer, J.; Trial Court – Karazin, J.). 

 

Rule:   

Under § 8-6 (4) of the Connecticut Code of Evidence,127 the trial court performs a “gatekeeping” function to determine if the 

proffered hearsay statement is sufficiently trustworthy to allow the jury to consider it as evidence.  In determining whether the 

                                                        
127 Section 8-4 of the Connecticut Code of Evidence provides in relevant part:  “The 

following are not excluded by the hearsay rule if the declarant is unavailable as a 

witness…(4) Statement against penal interest.  A trustworthy statement against penal 
interest that, at the time of its making, so far tended to subject the declarant to criminal 

liability that a reasonable person in the declarant‟s position would not have made the 

statement unless the person believed it to be true.  In determining the trustworthiness of a 

statement against penal interest, the court shall consider (A) the time the statement was 
made and the person to whom the statement was made; (B) the existence of corroborating 



threshold level of trustworthiness is satisfied for the admissibility of a statement against penal interest, the trial court does not 

have to find it to be absolutely trustworthy because, if this were so, the province of the jury as the finder of fact and weigher of 

credibility would be entirely invaded.  Like other hearsay exceptions for unavailable witnesses, a determination that a third 

party declaration against penal interest is sufficiently trustworthy to be admitted simple means that safeguards reasonably 

equivalent to the oath and the test of cross-examination exist.    

 
c. Former Testimony, Code of Evidence § 8-6 (1); General Statutes § 52-160 

 

Perez v. D & L Tractor Trailer School, 117 Conn. App. 680 (2009), cert. denied, 294 Conn. 923 (2010) (October 

27, 2009; Lavine, J.; Trial Court – Gilardi, J.). 

 

Rule:   

The trial court did not abuse its discretion by precluding the prior testimony of the defendant‟s son given at an unemployment 

hearing because the unemployment hearing was not the same as (or substantially similar to) the present civil action in which 

claims of a hostile work environment, retaliation, vexatious litigation and intentional infliction of emotion distress were 

claimed.  The issues and the elements of the various causes of action were different.  

 

Reasoning: 
Connecticut cases recognize the admissibility of a witness' former testimony as an exception to the hearsay rule when the 

witness subsequently becomes unavailable.  In addition to showing unavailability, the proponent must establish two 

foundational elements:  first, the proponent must show that the issues in the proceeding in which the witness testified and the 

proceeding in which the witness' former testimony is offered are the same or substantially similar; and, second, the proponent 

must show that the party against whom the former testimony is offered had an opportunity to develop the testimony in the 

former proceeding. 

 

d. Prior Inconsistent Statement, Code of Evidence §§ 

  6-10, 8-5 (1) 

 

i. Pre-Admission Hearing 
 

State v. Hart, 118 Conn. App. 763, cert. denied, 295 Conn. 908 (2010) (January 12, 2010; Alvord, J.; Trial 

Court – Devlin, J.). 

 

Rule: 

The prior inconsistent statement in this case was given by Paulo L., implicating himself and the defendant Hart in a robbery.  

The statement was given at the police station seven months after the incident.  Shortly after Paulo L. gave the statement, he 

appeared before Judge Thim who declined to accept Paulo L.‟s guilty plea because the judge was unable to find a factual basis 

for it.  Hart‟s counsel objected to the admission of Paulo L.‟s statement in Hart‟s trial because, he argued, Paulo L.‟s statement 

was unreliable in that it was obtained on the basis of “coercion” in that Paulo L. was trying to get Judge Thim to accept his 

guilty plea.  Paulo L. had been charged as a youthful offender and he “knew he was going to end up with no criminal record if 

the judge would just take his plea,” Hart‟s lawyer argued. 
 

Hart‟s counsel further argued to the trial court that, although Paulo L‟s statement met the requirements of Whelan for the 

admission of a prior inconsistent statement for substantive purposes, the trial court failed to conduct a hearing to determine 

whether the statement was reliable.  The Appellate Court held that the trial court did not abuse its discretion in allowing the 

state to introduce Paulo L‟s statement.   

 

Reasoning: 

The rule in State v. Whelan, 200 Conn. 743, cert denied, 479 U.S. 994 (1986), allows the substantive use of a prior 

inconsistent statement if it is signed by the declarant, who has personal knowledge of the facts stated, when the declarant 

testifies at trial and is subject to cross-examination.  In State v. Mukhtaar, 253 Conn. 280, 750 A.2d 1059 (2000), the Supreme 

Court noted that "a prior inconsistent statement that fulfills the Whelan requirements may have been made under circumstances 
so unduly coercive or extreme as to grievously undermine the reliability generally inherent in such a statement, so as to render 

it, in effect, not that of the witness.  In such circumstances, the trial court must act as a gatekeeper to ensure that the statement 

does not go to the jury for substantive purposes….We emphasize, however, that the linchpin of admissibility is reliability:  the 

statement may be excluded as substantive evidence only if the trial court is persuaded, in light of the circumstances under 

                                                                                                                                                                                                   

evidence in the case, and (C) the extent to which the statement was against the declarant‟s 
penal interest….” 



which the statement was made, that the statement is so untrustworthy that its admission into evidence would subvert the 

fairness of the fact-finding process.  In the absence of such a showing by the party seeking to exclude a statement that meets 

the Whelan criteria, the statement is admissible as substantive evidence; like all other evidence, its credibility is grist for the 

cross-examination mill.  Thus, because the requirements that we established in Whelan provide a significant assurance of 

reliability, it will be the highly unusual case in which a statement that meets the Whelan requirements nevertheless must be 

kept from the jury."  
In State v. Hart, the Appellate Court held that the trial court followed the procedure established in Mukhtaar and 

fulfilled its gatekeeping responsibility to ensure the reliability of Paulo L.'s statement.  The court already had heard testimony 

as to the circumstances under which the statement had been made, and defense counsel made his preliminary showing as to the 

facts that he claimed grievously undermined the reliability of that statement.  The trial court relied heavily on the fact that the 

statement was given under oath.  The fact that a Whelan statement is given under oath is a factor that adds to the assurance of 

that statement's reliability.  If untrue, Paulo L. faced prosecution for giving a false sworn statement to the police.  See General 

Statutes § 53a-157b.  

 

State v. Licari, 115 Conn. App. 633, cert. denied, 293 Conn. 916 (2009) (July 14, 2009; Stoughton, J.; Trial 

Court – Blue, J.). 

 

Rule: 
Under the facts of this case, the trial court was not required to conduct a hearing to determine if the signed and sworn to, out-

of-court statement of the witness was sufficiently trustworthy to be admitted for substantive purposes under Section 8-5 (1) of 

the Connecticut Code of Evidence.128 

 

Reasoning: 

In State v. Whelan, 200 Conn. 743, cert. denied, 479 U.S. 994 (1986), our Supreme Court adopted a hearsay exception 

allowing the substantive use of prior written, inconsistent statements signed by a declarant who has personal knowledge of the 

facts stated when he testifies at trial and is subject to cross-examination.  Section 8-5 (1) of the Connecticut Code of Evidence 

codifies this rule and incorporates subsequent developments and clarifications.  The exception applies to a relatively narrow 

category of prior inconsistent statements and is carefully limited to those prior statements that carry such substantial indicia of 

reliability as to warrant their substantive admissibility.   
As with all other admissible nonhearsay evidence, ordinarily, the court will allow the factfinder to determine the credibility of 

the hearsay statement upon consideration of all the relevant circumstances.  However, a prior inconsistent statement that fulfills 

the Whelan requirements may have been made under circumstances so unduly coercive or extreme as to grievously undermine 

the reliability generally inherent in such a statement, so as to render it, in effect, not that of the witness.  See State v. Mukhtaar, 

253 Conn. 280, 306, 750 A.2d 1059 (2000).  In such circumstances, the court must act as a gatekeeper to ensure that the 

statement does not go to the jury for substantive purposes if it is persuaded that the statement is so untrustworthy that its 

admission into evidence would subvert the fairness of the fact-finding process. 

 

ii. Preserving an Objection 

 

State v. Licari, 115 Conn. App. 633, cert. denied, 293 Conn. 916 (2009) (July 14, 2009; Stoughton, J.; Trial 

Court – Blue, J.). 
 

Rule: 

To preserve an evidentiary ruling for review, trial counsel must properly articulate the basis of the objection so as to apprise the 

trial court of the precise nature of the objection and its real purpose, in order to form an adequate basis for a reviewable ruling.  

This serves to alert the trial court to potential error while there is still time for the court to act.  Limiting appellate review of 

evidentiary claims to the ground asserted at trial applies with equal force to State v. Whelan issues. 

 

12. Impeachment 

 

                                                        
128 Section 8-5 of the Connecticut Code of Evidence provides in relevant part:  “8-5.  

Hearsay Exceptions:  Declarant Must Be Available.  The following are not excluded by the 
hearsay rule, provided the declarant is available for cross-examination at trial:  (1) Prior 

inconsistent statement.  A prior inconsistent statement of a witness, provided (A) the 

statement is in writing or otherwise recorded by audiotape, videotape or some other 

equally reliable medium, (B) the statement or recording is duly authenticated as that of the 
witness, and (C) the witness has personal knowledge of the contents of the statement….” 

https://www.lexis.com/research/buttonTFLink?_m=d1dbb77f2edd57635ccfb32e8b673869&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b118%20Conn.%20App.%20763%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=116&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b253%20Conn.%20280%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlb-zSkAz&_md5=e9634e4a85c29ac27cc8deb4ee358d45


a. Collateral Matter 

 

b. Evidence of Bias, Prejudice or Interest, Code of Evidence § 6-5 

 

State v. Calabrese, 116 Conn. App. 112, cert. denied, 293 Conn. 933 (2009) (August 4, 2009; Majority - 

Gruendel and Borden, Js., Concurring and Dissenting - Bishop, J.; Trial Court – Levin, J.). 

 

Rule:   

This case involves yet another attempt by the defendant to introduce a recording of a message left by the victim (defendant‟s 

mother) on the defendant‟s answering machine.  See State v. Calabrese, 279 Conn. 393 (2006).  The message involved the 

victim threatening to call the police if the defendant did not bring her groceries, including a sandwich and a cheeseburger.  The 

defendant claimed the recording was admissible:  1) to impeach the victim‟s credibility in the statement she gave to the police 

the night of the incident; and, 2) to illustrate her inclination to fabricate statements to the police about the defendant when the 

victim was intoxicated.  The defendant claimed the victim was intoxicated both at the time the message was left in 2002 and at 

the time of the incident at issue in this case in 2005. 

 

In light of the Supreme Court‟s holding in State v. Calabrese, the trial court improperly excluded the evidence.  Relying on the 

earlier decision, the Appellate Court stated: 
 

"[T]he messages were admissible nonhearsay evidence under § 6-5 of the Connecticut Code of Evidence, under which 

'[t]he credibility of a witness may be impeached by evidence showing bias for, prejudice against, or interest in any 

person or matter that might cause the witness to testify falsely….'  We can think of no better evidence of animus that 

might show a motive for making false allegations than the threats of seeking the arrest of the defendant if he did not 

comply with her wishes, and other invectives, contained in the messages that the trial court improperly excluded from 

the jury's consideration."  (Citation omitted.)  State v. Calabrese, supra, 279 Conn. 410.  That discussion demonstrates 

the relevance and admissibility of the recording in the present case.  Although the recording was made nearly three 

years before the incident in question, it indicates a bias on the part of the victim that arises when she is intoxicated.  

As the Supreme Court noted, "[t]he answering machine messages at issue…relate directly to the relationship between 

the defendant and the [victim], and are evidence of the animosity between them, as well as the [victim's] use of threats 
involving the authorities to get the defendant to do her bidding."  Id., 410 n.19.  This is the type of evidence that a jury 

may fairly consider to be not necessarily affected by the passage of time.  Therefore, in light of the holding and 

reasoning of Calabrese, we conclude that the court improperly excluded the answering machine recordings from 

evidence. 

    

13. Inferences 

 

Curran v. Kroll, 118 Conn. App. 401 (2009) (December 15, 2009; Flynn, C. J.; Trial Court – Berger, J.). 

 

Rule:   

See Curran v. Kroll, p. 14. 

 
14. Preserving the Record 

 

a. Raising an Objection 

 

Perez v. D & L Tractor Trailer School, 117 Conn. App. 680 (2009), cert. denied, 294 Conn. 923 (2010) (October 

27, 2009; Lavine, J.; Trial Court – Gilardi, J.). 

 

Rule:   

The standard for the preservation of a claim alleging an improper evidentiary ruling at trial is well settled.  An appellate court 

is not bound to consider claims of law not made at trial.  In order to preserve an evidentiary ruling for review, trial counsel 

must object properly.  In objecting to evidence, counsel must properly articulate the basis of an objection so as to apprise the 
trial court of the precise nature of the objection and its real purpose, in order to form an adequate basis for a reviewable ruling.  

Once counsel states the authority and ground of the objection, any appeal will be limited to the ground asserted.  These 

requirements are not simply formalities.   They serve to alert the trial court to potential error while there is still time for the 

court to act.  Assigning error to a court's evidentiary rulings on the basis of objections never raised at trial unfairly subjects the 

court and the opposing party to trial by ambush.  

 

State v. Licari, 115 Conn. App. 633, cert. denied, 293 Conn. 916 (2009) (July 14, 2009; Stoughton, J.; Trial 

Court – Blue, J.). 

https://www.lexis.com/research/buttonTFLink?_m=a819ba551c7a145f7ac44f780cdc7eee&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20112%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=98&_butInline=1&_butinfo=CONN.%20CODE%20OF%20EVID.%206-5&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=7c65a5e8535d22d40e52434ddd923e4d
https://www.lexis.com/research/buttonTFLink?_m=a819ba551c7a145f7ac44f780cdc7eee&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20112%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=99&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b279%20Conn.%20393%2c%20410%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=ba6cddb2c71ddd1cb47be9e7f59dbf7e
https://www.lexis.com/research/buttonTFLink?_m=a819ba551c7a145f7ac44f780cdc7eee&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20112%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=100&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b279%20Conn.%20393%2c%20410%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=c8aa4e0a30b9d6010e412f7df8a3f352


 

Rule: 

To preserve an evidentiary ruling for review, trial counsel must properly articulate the basis of the objection so as to apprise the 

trial court of the precise nature of the objection and its real purpose, in order to form an adequate basis for a reviewable ruling.  

This serves to alert the trial court to potential error while there is still time for the court to act.  Limiting appellate review of 

evidentiary claims to the ground asserted at trial applies with equal force to State v. Whelan issues. 
 

15. Relevancy, Code of Evidence § 4-1 et seq. 

 

a. Generally 

 

Perez v. D & L Tractor Trailer School, 117 Conn. App. 680 (2009), cert. denied, 294 Conn. 923 (2010) (October 

27, 2009; Lavine, J.; Trial Court – Gilardi, J.). 

  

Rule:   

See Perez v. D & L Tractor Trailer School, 696-97, for a definition of relevancy and the situations in which relevant evidence 

may be excluded.  

 

Practice Note: 

1. The Appellate Court refused to review the plaintiff‟s evidentiary claim because the record was inadequate.  The 

plaintiff failed to set forth the evidence related to the issues in the case.  Moreover, the record did not disclose what 

transpired during a sidebar with the court.  Make sure any sidebars are reflected on the record.  

 

16. Social Worker‟s Privilege, General Statues § 52-146q 

 

a. Dangerous Client Exception, In-Court Testimony Not Allowed 

 

State v. Orr, 291 Conn. 642 (2009) (May 26, 2009; Majority – Vertefeuille, J., Rogers, C. J., Norcott, J., and 

Schaller, J., Concurring – Palmer, J.; Trial Court – Strackbein, J.). 

 

Rule: 

The trial court improperly ordered a social worker, with whom the defendant had consulted, to testify in court about those 

communications in violation of General Statutes § 52-146q.  The “dangerous client exception” in § 52-146q (c) (2) was not 

intended to permit in-court testimony.129 

 

Reasoning: 

The legislature explicitly provided that all communications and records are both confidential and not subject to 

disclosure, except as specifically excepted in subsection (c) of § 52-146q.  The legislature, by virtue of its explicit provision for 

both confidentiality and limited disclosure, clearly indicated that it did not consider the word "confidential" to include the 

possibility of disclosure and that all communications and records are confidential, regardless of their potential for disclosure.  

Because all communications between social workers and their clients are confidential, those communications falling under the 
dangerous client exception are confidential as well.  When a social worker determines, through communication with his or her 

client, that there is a substantial risk of imminent physical injury to either the client or another person, he or she is authorized 

by the statute to divulge this information at that point for the purpose of preventing injury.  The communications, however, 

retain their confidential nature by virtue of the statutory mandate in § 52-146q (b).  Confidentiality is not destroyed by 

disclosure to prevent injury, and testimony in court proceedings by the social worker about the disclosed communications or 

records is not allowed. 

                                                        
129 General Statutes § 52-146q (b) provides in relevant part:  "All communications and 

records shall be confidential and, except as provided in subsection (c) of this section, a 
social worker shall not disclose any such communications and records unless the person or 

his authorized representative consents to such disclosure…."  The subsection creating the 

relevant exception in the present case, § 52-146q (c), provides in relevant part:  "Consent 
of the person shall not be required for the disclosure or transmission of such person's 

communications and records in the following situations as specifically limited…(2) 

Communications and records may be disclosed when a social worker determines that there 

is a substantial risk of imminent physical injury by the person to himself or others…"  
(Emphasis added.) 



 

17. Spoliation 

 

  a. Hard Drive 

 

Paylan v. St. Mary’s Hospital Corp., 118 Conn. App. 258 (2009) (December 1, 2009; Peters, J.; Trial Court – 

Scholl, J.). 

 

Rule:   

In light of the importance of the hard drive to the plaintiff‟s ability to prove her employment discrimination claim, the court 

should have permitted her to inform the jury of the existence of a court order for its preservation.  Without showing the 

existence of the court order, the plaintiff could not have established her entitlement to an adverse inference that is based on the 

unavailable evidence under the third prong of Beer v. Bayliner Marine Corp., 236 Conn. 769 (1996).  However, the Appellate 

Court ruled that the trial court‟s exclusion of this testimony was harmless error because the plaintiff had failed to prove the first 

prong under Beers, viz. that the defendant intentionally destroyed the computer hard drive that she sought to examine. 

 

Reasoning: 

The party seeking a jury instruction permitting the jury to draw an adverse inference from the other party‟s destruction 
of evidence must prove that:  1) the spoliation was intentional; 2) the spoliated evidence is relevant to the issue or matter for 

which the party seeks the inference; and, 3) the party who seeks the inference acted with due diligence with respect to the 

spoliated evidence.  For example, the spoliator must be on notice that the evidence should be preserved. 

 

18. Untimely Disclosure 

 

Buchanan v. Moreno, 117 Conn. App. 732 (2009) (October 27, 2009; Beach, J.; Trial Court – Radcliffe, J.). 

 

Rule:   

The trial court did not abuse its discretion in declining to admit a photograph that was untimely disclosed.  The defendant failed 

to fulfil his continuing duty to disclose under Practice Book § 13-15 and the trial court properly prohibited the introduction of 
the late disclosed evidence.  Practice Book § 13-14.   No compelling reason was advanced to explain the delay in disclosure.  

 

In interrogatories and requests for production the plaintiff asked the defendant if he was aware of any photographs depicting 

the accident scene and, if so, to provide him with certain information regarding each photograph and a copy of the same.  The 

defendant did not object and provided the requested information pertaining to other photographs, but not with regard to the one 

in question – the date on the back of which was July, 2007.  The defendant did not produce the subject photograph until March 

4, 2008.  The evidence portion of the trial began the next day, March 5, 2008. 

 

19. Workers‟ Compensation Payments in Third Party Action 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   

When an employer bring his own action pursuant to General Statutes § 31-293a, and neither the employee nor his 

representative is a plaintiff, it is essential that the jury should be told what the amount of workers' compensation is.  However, 

when an injured employee who has received workers' compensation brings an action against a third party tortfeasor, and both 

the employee and the employer are parties plaintiff, the jury should not be told the amount of the employer's obligation for 

workers' compensation.  In the latter case, the jury returns a verdict for the amount of damages to which it finds the employee 

is entitled, and thereafter the court apportions that award between the employer and the employee. 

 

T. PRIVILEGE 

 
 1. Statements During Court Ordered Therapy 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
130

 

                                                        
130 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 
Whether the Appellate Court, based on the record before it, properly reversed the trial 



  

Rule: 

The defendant‟s statements made to a family therapist during court-ordered therapy sessions were not considered absolutely 

privileged. 

Reasoning: 

 In Connecticut, the class of absolutely privileged communications is narrow and practically limited to legislative and 

judicial proceedings and acts of State.  It is well settled that communications uttered or published in the course of judicial 

proceedings are absolutely privileged so long as they are in some way pertinent to the subject of the controversy.  The effect of 

an absolute privilege is that damages cannot be recovered for a defamatory statement even if it is published falsely and 

maliciously.  The policy underlying the privilege is that in certain situations the public interest in having people speak freely 

outweighs the risk that individuals will occasionally abuse the privilege by making false and malicious statements.    

 The judicial proceeding to which the immunity attaches has not been defined very exactly.  It includes any hearing 

before a tribunal which performs a judicial function, ex parte or otherwise, and whether the hearing is public or not.  It includes 

for example, lunacy, bankruptcy, or naturalization proceedings, and an election contest.  This privilege extends to every step of 
the proceeding until final disposition.  Like the privilege which is generally applied to pertinent statements made in formal 

judicial proceedings, an absolute privilege also attaches to relevant statements made during administrative proceedings which 

are quasi-judicial in nature. Here, the defendant did not offer any argument or legal analysis to support the application of this 

definition of "judicial proceeding" to include statements made to a therapist pursuant to a court order for the couple to seek 

counseling. 

 

U. CLOSING ARGUMENT 
 

1. Analogy to Winning the Lotto 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

  

Rule:   

The trial court did not abuse its discretion under the facts of this case when it failed to give a curative instruction and denied the 

plaintiff‟s motion for a new trial.  During closing argument defense counsel analogized the plaintiff‟s request for damages to 

winning the Lotto.  In support of its rulings, the trial court deemed it significant that the plaintiff‟s counsel did not object to the 

arguments of the defendant‟s counsel at the time they occurred and, due to the lapse of time between the arguments and the 

request for a curative instruction, the court felt that the latter would serve more to highlight the alleged improper remarks than 

to lessen their prejudicial impact.     

 

Facts:  

1. In his initial closing argument, the plaintiff‟s counsel suggested how the jury could go about calculating the plaintiff‟s 

damages.  By his calculation, the damages would have been $146,000 in economic damages and $2,000,000 in 
noneconomic damages.   

2. In response, defense counsel stated that the case was not worth anywhere near a million dollars and that the plaintiff‟s 

figures were “the equivalent of Lotto, and what [the] plaintiff['s] counsel thinks is that it‟s easier for him to pick six of 

you who will award a million dollars.  I suggest to you if he wants a million dollars or anything near that, go buy a 

Lotto ticket.  But lotteries and Lotto have nothing to do with fair, just and reasonable awards and to be in 

courthouses.”  Later in his argument, defense counsel revisited the Lotto analogy.  He also stated that the award of 

damages should also not be “a retirement plan.”131  During his argument, defense counsel displayed a lottery ticket to 

the jury. 

                                                                                                                                                                                                   

court's decision by holding that the existence of an original duty must be determined before 

applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 
that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 

determined that there was no duty in this case?" 
131 "The last thing I wanted to say to you was that the judge is going to tell you that the 

award is not to punish the defendant nor is it to reward the plaintiff.  And the figures [that 

the plaintiffs' counsel is] talking about [are] just that: it's something to punish the 

defendant and something to reward the plaintiff.  I made an analogy a minute ago to say 
that this is not Lotto, it's not a lottery, nor should it be a retirement plan.  What [the 



3. On rebuttal, the plaintiff‟s counsel made several references to the defense counsel‟s Lotto analogy.   

4. At no time during closing arguments, at the conclusion of closing arguments, prior to the court‟s charge or 

immediately after the charge did the plaintiff‟s counsel object to the arguments of the defense counsel or to his display 

of the Lotto ticket.   

5. Four days later, on the following Tuesday the plaintiff‟s counsel filed a motion for a curative instruction.  

6.  Two days after that, the court denied the plaintiff‟s motion and the jury resumed its deliberations. 
 

Reasoning: 

In civil cases, an objection to the closing argument of opposing counsel is timely and not waived if it is made at the 

time the remarks were made or at the close of the argument.  In Greci v. Parks, the court held that a timely objection did not 

occur; the plaintiffs waited until the jury was deliberating to request a curative instruction.  Under these circumstances, the 

court concluded that the plaintiffs waived their right to press the claim of error that the argument of the defendant's counsel 

affected the fairness of the proceeding.  Accordingly, the Appellate Court declined to review that claim.  Further, the plaintiff 

also claimed that the court improperly denied his motion for a new trial because it failed to deliver the curative instruction that 

they had requested.  Under the circumstances explained by the court and for the reasons stated in its decision, the trial court 

soundly exercised its discretion in denying the plaintiff‟s request and denying the motion for a new trial on this ground. 

 

Practice Note: 
1. Clearly, the plaintiff‟s counsel should have objected to the defense counsel‟s argument during final argument or 

immediately thereafter.  You cannot rely on the trial court, sua sponte, to admonish defense counsel if he makes an 

improper argument.  “[W]e are mindful that, in the absence of an objection by the plaintiff['s] counsel, the court may 

have been reluctant to draw attention to the argument.  „[T]he court cannot presume to determine when a failure to 

object is tactical and when it is not.‟” 

2. However, the Appellate Court did comment in n9, that the remarks of counsel appeared to be merely a rhetorical 

device, used by counsel in the heat of argument, in an attempt to persuade the jury that the award advocated by the 

plaintiff‟s counsel far exceeded fair, just and reasonable damages.  This did not present a case of such exceptional 

circumstances that the verdict should be set aside due to remarks of counsel that “went far beyond the boundaries of 

legitimate comments made during the heat of forensic warfare,” regardless of whether an objection was interposed by 

counsel.  Cf. Yeske v. Avon Old Farms School, Inc., 1 Conn. App. 195, 196 (1984).132 
 

2. Comment on the Failure of a Party to Call a Witness 

                                                                                                                                                                                                   

plaintiffs' counsel] is asking for, essentially, is more money than most people end up with 

in their retirement plan after a lifetime of working, and I suggest to you [that the 

defendant], by virtue of being in this accident, should not be asked to fund, he should not 
be asked to pay for a retirement plan for [Michael] Greci." 
132  The court held that the following comments of counsel went far beyond the boundaries 

of legitimate argument:  Interspersed with remarks about the defendant‟s counsel‟s 
appearance, etc., the plaintiff‟s counsel argued --  “I‟m always very cautions with people 

who tell you, I‟m going to tell you the truth….Well, you know, it hasn‟t been too long since I 

was watching the movies for eighteen cents, and I remember a film involving Edward J. 
[sic] Robinson – he played a lawyer – it was a very dramatic case – of course I had no idea 

I was going to be a lawyer, but that has always stuck in my mind, and it was a very tricky 

trial, some man was being prosecuted for poisoning someone, and there was a very 

remarkable incident that occurred in the Courtroom, in which Mr. Robinson, playing a fancy 
lawyer from New York, to convince the jury that his client didn‟t commit the murder he 

took the poison that was the exhibit, and drank it, made a summation to the jury, walked 

out of the Courtroom, and then he had his doctors there that pumped out his stomach.  His 
client won the case, of course.  And I said to myself, gee, I don‟t ever want to be a lawyer.  

And I hope that we don‟t win cases that way….Now, this young man [the plaintiff] has lived 

all his life in Connecticut; Bristol and Avon.  Now don‟t you think he‟d [defendant‟s counsel] 
be clever enough, at the appropriate time during the trial, to bring in the doctor, to bring in 

the hospital reports, showing you that this young man had surgery?  Now, what would 

Edward J. [sic] Robinson do in that case that he tried, under these circumstances; waited 

„til the last minute so that there would be no opportunity for us to go into this issue to see 
if there in fact was surgery, because certainly all the evidence is in.  Truth?  Honesty?” 



 

Sturgeon v. Sturgeon, 114 Conn. App. 682, cert. denied, 293 Conn. 903 (2009) (June 2, 2009; Lavine, J.; Trial 

Court – Pittman, J.). 

 

Rule:   

In Sturgeon v. Sturgeon, the Appellate Court concluded that the remarks of defense counsel, pointing out the absence of expert 
testimony presented by the plaintiff, was merely “a comment on the lack of evidence on a contested issue of proximate 

causation or a perceived weakness of the plaintiff‟s case.”  This argument was not improper even though the trial court had 

previously ruled that expert testimony was not legally necessary to support the plaintiff‟s claims.  Prior to bringing up the 

absence of expert testimony, defense counsel laid a proper foundation.  “A party cannot merely comment on the failure of the 

opposing party to present a witness without first providing a factual or evidentiary foundation from which to infer weakness in 

the opposing party‟s case.”   

 

3. “Common Sense Can Draw the Inferences that Need to be Drawn” 

 

State v. Jordan, 117 Conn. App. 160, cert. denied, 294 Conn. 904 (2009) (September 17, 2009; Hennessy, J.; 

Trial Court – Licari, J.). 

 
Rule: 

The court found that the prosecutor‟s repeated (ten times within the span of 18 pages of transcript) use of the phrase “doesn‟t it 

offend your common sense,” when referring to the defendant‟s credibility, was improper.  Further, the prosecutor‟s repeated 

(three times) suggestion to the jury that their “common sense can draw the reasonable inferences that need to be drawn,” when  

referring to the defendant‟s testimony/credibility, was likewise improper.   

 

“This language was more than the use of „proper rhetorical devices,‟ as the state tries to characterize it.  By using the device of 

the rhetorical question, „doesn't it offend your common sense,‟ the prosecutor was, in effect, telling the jury that the defendant's 

testimony offends the prosecutor's common sense and that it should offend the jury's as well.  By asking the question over and 

over in his summation, the prosecutor could lead the jury to believe that he was expressing his personal opinion about the 

defendant's testimony.” 
 

However, after concluding that the state‟s arguments were improper, the Appellate Court determined that the defendant was 

not deprived of his due process right to a fair trial based primarily on the fact that the state had presented a very strong case. 

 

 4. “Doesn‟t it Offend Your Common Sense?”  

 

State v. Jordan, 117 Conn. App. 160, cert. denied, 294 Conn. 904 (2009) (September 17, 2009; Hennessy, J.; 

Trial Court – Licari, J.). 

 

Rule:   

The court found that the prosecutor‟s repeated (ten times within the span of 18 pages of transcript) use of the phrase “doesn‟t it 

offend your common sense,” when referring to the defendant‟s credibility, was improper.  Further, the prosecutor‟s repeated 
(three times) suggestion to the jury that their “common sense can draw the reasonable inferences that need to be drawn,” when 

referring to the defendant‟s testimony/credibility, was likewise improper.   

 

“This language was more than the use of „proper rhetorical devices,‟ as the state tries to characterize it.  By using the device of 

the rhetorical question, „doesn't it offend your common sense,‟ the prosecutor was, in effect, telling the jury that the defendant's 

testimony offends the prosecutor's common sense and that it should offend the jury's as well.  By asking the question over and 

over in his summation, the prosecutor could lead the jury to believe that he was expressing his personal opinion about the 

defendant's testimony.” 

 

However, after concluding that the state‟s arguments were improper, the Appellate Court determined that the defendant was 

not deprived of his due process right to a fair trial based primarily on the fact that the state had presented a very strong case. 
 

5. “Golden Rule” Argument 

 

State v. Long, 293 Conn. 31 (2009) (August 11, 2009; Zarella, J.; Trial Court – Thompson, J.). 

 

Rule:   

A golden rule argument is one that urges jurors to put themselves in a particular party's place or into a particular party's shoes.  

Such arguments are improper because they encourage the jury to depart from neutrality and to decide the case on the basis of 



personal interest and bias rather than on the evidence.  They have also been equated to a request for sympathy.  The animating 

principle behind the prohibition on golden rule arguments is that jurors should be encouraged to decide cases on the basis of 

the facts as they find them, and reasonable inferences drawn from those facts, rather than by any incitement to act out of 

passion or sympathy for or against any party.  

 

The Supreme Court in State v. Long held that the prosecutor's comments were not intended to unduly arouse the jurors' 
emotions or to elicit the jurors' sympathies; rather, they were intended to encourage the jurors to draw inferences from the 

evidence of the victim‟s actions that were presented at trial on the basis of the jurors' views as to how a reasonable fourteen 

year old would act under the circumstances.  Further, the prosecutor's statements served as a response to the insinuation of 

fabrication that formed the core of the defense strategy and the underlying theme of defense counsel's closing argument. When 

the prosecutor asked the jurors to place themselves in the victim‟s position and to evaluate her actions and statements during 

and after the alleged sexual assault, the prosecutor properly was arguing that her conduct was consistent with that of a truthful 

witness rather than improperly attempting to sway the jury's objectivity through an emotional appeal.  Thus, the Supreme Court 

concluded that the prosecutor's statements did not violate the prohibition on golden rule arguments. 

 

 6. Missing Witness Argument 

 

Raybeck v. Danbury Orthopedic Associates, P.C., 72 Conn App. 359 (2002) (September 17, 2002; Dranginis, J.; 

Trial Court – Radcliffe, J.). 

 

Practice Note: 

1. Before you can argue the missing witness inference in your final argument, you must get a ruling by the court 

regarding the witness‟ availability and you must give the other side notice.  The statute, General Statutes § 52-216c, 

that prohibited the giving of a Secondino charge doesn‟t mention these two requirements, but they have been read into 

the statute by the case law. 

 

State v. Jordan, 118 Conn. App. 628 (2009), cert. granted, 295 Conn. 901 (2010) (December 29, 2009; Robinson, 

J.; Trial Court – Blue, J.).
133

 

 
Rule:   

Although the trial court abused its discretion by allowing the missing witness argument, the argument did not deprive the 

defendant from receiving a fair trial and, thus, the error was harmless. 

 

Reasoning: 

 It is within the broad discretion of the trial court to allow or to preclude a party from commenting on the absence of a 

particular witness in final argument.  Either party may make appropriate comment insofar as the witness' absence may reflect 

on the weakness of the opposing party's case.  As justification for its request, counsel must demonstrate that such witness was 

available to testify, set forth the substance of the testimony that such witness would have given had he been called to the 

witness stand and explain how his testimony would have been detrimental to the opposing party's case.  Evidence that would 

have been merely cumulative or of no consequence to a reasonable assessment of the opposing party's case, for example, would 

not warrant such an argument. 
When proving availability, counsel seeking to make the missing witness argument must offer evidence to support the 

witness' availability and the court must make a finding that the witness was actually available to testify.  For example, counsel 

can serve a subpoena on that witness and put the subpoena in evidence to show that that person was available.    

In State v. Jordan, when asked about the availability of the witnesses, the prosecutor merely informed the court that he had 

been told they “were in the area and available to testify.”  Consequently, the state did not establish that any of the witnesses 

included in its missing witness argument were actually available to testify.  Therefore, the Appellate Court concluded, the trial 

court abused its discretion in allowing the state to make a missing witness argument. 

 

Practice Note: 

1. Permission of the trial court and a ruling on the missing witness‟ availability must be obtained before counsel will be 

allowed to argue an adverse inference.  General Statutes § 52-216c. 
 

7. Standard of Review 

                                                        
133 The defendant‟s petition for certification granted limited to the following issues:  “Did 

the Appellate Court properly determine that (1) the trial court properly denied the 

defendant‟s motion to dismiss counsel, and (2) the trial court did not properly restrict 
cross-examination of a state‟s witness by the defendant?” 



 

Sturgeon v. Sturgeon, 114 Conn. App. 682, cert. denied, 293 Conn. 903 (2009) (June 2, 2009; Lavine, J.; Trial 

Court – Pittman, J.). 

 

Rule:   

When a verdict should be set aside because of improper remarks of counsel, rather than because of the insufficiency of the 
evidence to support the verdict, the remedy is a new trial.  A reviewing court‟s standard of review for such a claim is whether 

the court abused its discretion when it denied the motion. 

 

The trial court is invested with a large discretion with regard to the arguments of counsel.  While its action is subject to review 

and control, an appellate court can interfere only where the discretion was clearly exceeded or abused to the manifest injury of 

some party.  In fact, the court must allow counsel a generous latitude in argument, as the limits of legitimate argument and fair 

comment cannot be determined precisely by rule and line, and something must be allowed for the zeal of counsel.   

 

The phraseology to describe whether there has been an abuse of discretion in not setting aside a verdict and granting a new trial 

is somewhat different as between civil and criminal cases.  In civil cases the harmed party must show “manifest injury” or that 

the remarks were “unreasonable.”  In every case, both criminal and civil, involving improper argument, there are two 

questions.  The first is whether the remarks were improper, and the second is whether, if the remarks were improper, a new trial 
is necessary.   

 

In Sturgeon v. Sturgeon, the Appellate Court concluded that the remarks of defense counsel, pointing out the absence of expert 

testimony presented by the plaintiff, was merely “a comment on the lack of evidence on a contested issue of proximate 

causation or a perceived weakness of the plaintiff‟s case.”  This argument was not improper even though the trial court had 

previously ruled that expert testimony was not legally necessary to support the plaintiff‟s claims.  Prior to bringing up the 

absence of expert testimony, defense counsel laid a proper foundation.  “A party cannot merely comment on the failure of the 

opposing party to present a witness without first providing a factual or evidentiary foundation from which to infer weakness in 

the opposing party‟s case.” 

 

8. Tight Control is Undesirable 
 

State v. McRae, 118 Conn. App. 325 (2009) (December 8, 2009; DiPentima, J.; Trial Court – Strackbein, J.). 

 

Rule:   

The scope of final argument lies within the sound discretion of the court subject to appropriate constitutional limitations.  It is 

within the discretion of the trial court to limit the scope of final argument to prevent comment on facts that are not properly in 

evidence, to prevent the jury from considering matters in the realm of speculation and to prevent the jury from being influenced 

by improper matter that might prejudice its deliberations.  Nevertheless, while appellate courts are sensitive to the discretion of 

the trial court in limiting argument to the actual issues of the case, tight control over argument is undesirable when counsel is 

precluded from raising a significant issue. 

 

V. JURY CHARGE & DELIBERATIONS 
 

1. Charge, Generally 

 

a. Jury May Accept/Reject Part/All of Testimony 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

 

Rule:   

It is the exclusive province of the trier of fact to weigh the conflicting evidence, determine the credibility of witnesses and 

determine whether to accept some, all or none of a witness' testimony. 
 

2. Inconsistent Verdict 

 

 See Post Trial, Inconsistent Verdict, § W.2. 

 

3. Instructional Error, New Trial 

 

Sequenzia v. Guerrieri Masonry, Inc., SC 18364, Judicial District of Hartford. 



  

Rule:   

In this case pending before the Supreme Court, the issue presented is whether the defendant is entitled to a new trial based 

upon the trial court having charged on an allegation of negligence for which there was no support in the evidence. 

 

4. Juror Misconduct or Bias 
 

State v. James N., 116 Conn. App. 646 (2009) (August 25, 2009; Bishop, J.; Trial Court – Schimelman, J.). 

 

Rule:   

The scope of the trial court‟s questioning of jurors into allegations of misconduct was proper.  The issue before the trial court 

was whether juror J made predeliberation remarks (that were overheard by a court officer) that J was surprised that the 

defendant did not offer more evidence and whether other jurors had heard and ultimately agreed with those remarks.  The 

Appellate Court found that the trial court carefully tailored its questioning to glean that information from the jurors while 

trying to avoid tainting them by exposing them to remarks they may not have heard.  

 

Reasoning: 

Although the trial court enjoys wide discretion when confronted with a claim of juror misconduct, it must ensure that 
the jury will decide the case free from external influences that might interfere with the exercise of deliberate and unbiased 

judgment, and therefore, a trial court is required to conduct a preliminary inquiry, on the record, whenever it is presented with 

information tending to indicate the possibility of juror misconduct or partiality.  

Consequently, the trial court has wide latitude in fashioning the proper response to allegations of juror bias.  When the 

trial court is in no way responsible for the juror misconduct or bias, the party raising the claim of misconduct bears the burden 

of proving that the misconduct or bias actually occurred and resulted in actual prejudice. 

Any assessment of the form and scope of the inquiry that a trial court must undertake when it is presented with 

allegations of jury bias or misconduct will necessarily be fact specific.  A reviewing court, therefore, has limited its role, on 

appeal, to a consideration of whether the trial court's review of alleged or possible jury misconduct can fairly be characterized 

as an abuse of its discretion.  Although appellate courts recognize that trial courts face a delicate and complex task whenever 

they undertake to investigate the possibility of juror misconduct or bias, reviewing courts nevertheless have reserved the right 
to find an abuse of discretion in the highly unusual case in which such an abuse has occurred.  Ultimately, however, to succeed 

on a claim of juror misconduct or bias, the party making such claim must raise his contention of bias from the realm of 

speculation to the realm of fact.   

Where the party claims that the court failed to conduct an adequate inquiry into possible juror bias or prejudice, that 

party bears the burden of proving that such bias or prejudice existed, and he also bears the burden of establishing the 

prejudicial impact thereof. 

 

5. Jury Interrogatories 

 

a. Court‟s Discretion 

 

Nikiel v. Turner, 119 Conn. App. 724 (2010) (March 9, 2010; Gruendel, J.; Trial Court – Hale, J.T.R.). 

 

Rule: 

The trial court did not abuse its discretion in denying the plaintiff‟s request that the court instruct the jury to begin its 

deliberation with her verdict form, which contained a series of interrogatories.  

 

In its instructions, the trial court explained the plaintiff's verdict form to the jury and that the form was presented for its 

consideration.  The purpose of interrogatories is to elicit a determination of material facts, and to furnish the means of testing 

the correctness of the verdict rendered, and of ascertaining its extent.  The power of the trial court to submit proper 

interrogatories to the jury, to be answered when returning its verdict, does not depend upon the consent of the parties or the 

authority of statute law.  In the absence of any mandatory enactment, it is within the reasonable discretion of the presiding 

judge to require or to refuse to require the jury to answer pertinent interrogatories, as the proper administration of justice may 
require.  The trial court has broad discretion to regulate the manner in which interrogatories are presented to the jury, as well as 

their form and content.  

 

b. Improperly Submitted Interrogatories 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule: 



The court found that it was not harmful error to submit to the jury three interrogatories that the parties agreed should not have 

been submitted because the jury found:  1) the defendant was not negligent in the manner specified in the first interrogatory; 2) 

the defendant‟s negligence in the second interrogatory was not a proximate cause of plaintiffs‟ harm; and, 3) the alternative 

wording in the third interrogatory was employed by several witnesses at trial and the use of “and/or” phrasing permitted the 

jury to find the defendant liable solely on the basis of the claim that the parties agreed was properly before the jury.  

 
Facts: 

1. The plaintiffs in this medical malpractice action were mother and son, Tamar and Omar Earlington. 

2. They sued Dr. Anthony Anastasi for his improper management of a shoulder dystocia that occurred during his 

delivery of Omar, which negligence resulted in the latter suffering a brachial plexus injury.   

3. The plaintiffs called a rehabilitation specialist and an economist to testify regarding Omar‟s future medical needs and 

his loss of earning capacity due to the injury he suffered.  The economist testified that Omar‟s total discounted, after-

tax economic loss was $1,045,874. 

4. Jury interrogatories were submitted to the jury.  In error, they included two claims of negligence that the parties had 

agreed not to submit to the jury and the unmodified version of one claim of negligence that the parties had agreed to 

re-word.   

5. The jury found in favor of the plaintiff and awarded economic damages in the amount of $1,588,000. 

6. The defendant moved for a remittitur, which the trial court denied. 
7. The Supreme Court affirmed the judgment as to liability, but remanded the case for remittitur in the amount of 

$542,126, or, if the plaintiff failed to file a remittitur, a new trial limited to the issue of economic damages.  

 

c. Jury‟s Failure to Answer 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule:   

The jury‟s failure to answer an interrogatory relating to a claim of negligence cannot be construed to be an express finding that 

the defendant was not liable in that regard.  The jury‟s failure to make a finding simply indicates that the jury was not 

unanimous on that issue. 
 

d. Purpose 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule:   

The purpose of jury interrogatories is to elicit a determination of material facts, and to furnish the means of testing the 

correctness of the verdict rendered, and of ascertaining its extent.  The power of the trial court to submit proper interrogatories 

to the jury, to be answered when returning their verdict, does not depend upon the consent of the parties or the authority of 

statute law.  In the absence of any mandatory enactment, it is within the reasonable discretion of the presiding judge to require 

or to refuse to require the jury to answer pertinent interrogatories, as the proper administration of justice may require.  The trial 

court has broad discretion to regulate the manner in which interrogatories are presented to the jury, as well as their form and 
content. 

 

e. Use of the Word “Negligence”  

 

6. Polling the Jury 

 

a. Mandatory Duty of Court 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 
Rule:  Matter of First Impression 

 

Practice Book § 16-32134 imposes a mandatory duty on the trial court to poll the jury in a civil case when requested to do so by 

a party.  However, a court‟s failure to poll the jury is subject to review for harmlessness. 
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 Practice Book § 16-32 provides:  “Subject to the provisions of Section 16-17, after a verdict has been returned 
and before the jury have been discharged, the jury shall be polled at the request of any party or upon the judicial 



 

Facts: 

1. The plaintiff, Elaine Wiseman, in her capacity as administratrix of the estate 

of her deceased son, Bryant Wiseman, brought an action against the 
defendant, John Armstrong, in his capacity as the commissioner of correction, 

and others, for the wrongful death of the decedent while he was incarcerated 

at the Garner correctional institution in Newtown. 

2. The jury returned a verdict for the defendant and the court accepted the 
verdict. 

3. Thereafter, pursuant to Practice Book § 16-32, the plaintiff requested that the 

trial court poll the jury.  The trial court denied the plaintiff‟s request. 

4. The plaintiff moved to set aside the jury verdict.  The court denied this motion 
and the plaintiff appealed. 

5. The Supreme Court affirmed the judgment of the trial court. 
 

Reasoning: 

Practice Book § 16-32 gives civil litigants the mechanism whereby they may verify unanimity in the verdict.  The 

plain language of § 16-32 imposes a mandatory obligation on the trial court to poll the jury when requested. 

After reaching this conclusion, however, the Supreme Court next analyzed whether the error of the trial court in 

refusing plaintiff‟s counsel‟s request to have the jury polled was harmful.  Our courts ordinarily apply a harmless error analysis 
in determining whether a violation of a rule of practice amounts to reversible error.  (NB - The court in Wiseman v. Armstrong 

rejected the plaintiff‟s request to apply a standard of per se reversible error.)  The harmless error standard in a civil case is 

whether the improper ruling would likely affect the result.  Generally, a trial court‟s ruling will result in a new trial only if the 

ruling was wrong and harmful.  Harmless error review is sufficient for reviewing the verdict because it allows appellate courts 

to review the record for inconsistencies in the verdict, juror confusion or other indications that the parties' right to a unanimous 

verdict was compromised. 

With regard to the question of harmfulness, the Supreme Court in Wiseman v. Armstrong concluded: 

We agree that there is no evidence in the record indicative of any harm to the plaintiff resulting from the trial court's 

failure to conduct a poll of the jury because there is no evidence suggesting that the jury was in any way divided.  The 

jury did not send the trial judge any notes indicating a lack of agreement and the jury completely answered eleven 

pages of interrogatories without any inconsistencies.  Despite a long and complex trial with multiple defendants, the 

jury required only three hours of deliberation, which suggests that the deliberations were focused and 
harmonious….Moreover, we are mindful of the trial court's comments that the jury was "attentive" and that it 

delivered a "thoughtful verdict."  The trial court had the distinct advantage of observing the jury throughout the entire 

trial, including the return of its verdict, and in no instance noted uncertainty from any juror.  There is nothing in the 

record that indicates that a poll would have revealed anything other than unanimity among the jurors.  As a result, the 

plaintiff has failed to show that she suffered any harm resulting from the trial court's refusal to poll the jury. 

 

b. Purpose 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 
Rule:   

The purpose of a jury poll is to ensure that no juror has been coerced or induced to agree to a verdict to which he has not fully 

assented.  In theory, a poll gives a timid juror who was pressured into reaching a certain verdict the opportunity to express his 

or her dissent from the verdict.  This timid juror must do so, however, on the record, in open court and in front of the judge, 

parties, attorneys, court clerks and his fellow jurors.   

 

7. Refusal to Charge as Requested 

 

                                                                                                                                                                                                   

authority's own motion.  The poll shall be conducted by the clerk of the court by asking each juror individually 

whether the verdict announced is such juror's verdict.  If upon the poll there is not unanimous concurrence, the jury 

may be directed to retire for further deliberations or they may be discharged.”  

 



8. Sudden Emergency Doctrine 

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

 

Rule:   

A defendant faced with a sudden and unexpected circumstance that leaves little or no time for consideration may not be held to 
the same duty of care required of a reasonable prudent person under ordinary circumstances.   Whether a charge on the doctrine 

of sudden emergency is applicable is determined by the claims of proof advanced by the parties.  Evidence is required which 

would be sufficient to support a finding:  1) that an emergency actually existed; 2) that the perilous situation was not created by 

the defendant; and, 3) that the defendant, confronted with the emergency chose a course of action which would or might have 

been taken by a person of reasonable prudence in the same or a similar situation. 

 

W. POST TRIAL 
 

1. Juror Misconduct 

 

a. Test 

 

Sawicki v. New Britain General Hospital, 115 Conn. App. 25, cert. granted, 294 Conn. 901 (2009) (June 9, 2009; 

Bishop, J.; Trial Court – Tanzer, J.).
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Rule: 

The issue presented in this appeal was whether the trial court properly determined that the plaintiff was not prejudiced by the 

incidents of jury misconduct.  The Appellate Court concluded that the trial court employed an incorrect legal analysis in 

determining whether the plaintiff was prejudiced by focusing its attention on the mental processes of the jurors and drawing 

conclusions from their testimony as to the actual effect of the misconduct, and not the probable effect of their misconduct as 

objectively judged by its nature and quality.  In light of the extraordinary circumstances of this case, in which more than one 

juror openly expressed his or her opinion regarding the plaintiff's case and most of the jurors commented on the credibility or 

reliability of the witnesses prior to submission of the case to them, the trial court abused its discretion by concluding that it was 
not probable that the jury misconduct prejudiced the plaintiff's case. 

 

Facts: 

1. The plaintiff tried this medical malpractice case over approximately four weeks in June and July, 2006. 

2. The jury deliberated and returned a verdict on July 19, 2006. 

3. Each juror affirmed the verdict in open court when individually polled. 

4. Following the verdict, two jurors (P and G) contacted plaintiff‟s counsel who obtained affidavits from them stating 

that another juror (M) and others “had evaluated the evidence and stated their positions prior to the close of evidence 

and the court‟s submission of the case to the jury for deliberation.”  The affidavits averred that M “stated his position 

on the case before any evidence had been taken and that he engaged other jurors in discussion of the merits of the case 

as the evidence was introduced.” 

5. The plaintiff moved to set aside the verdict and for a new trial based on claims of juror misconduct. 
6. The trial court held an evidentiary hearing on the plaintiff‟s motion.  In the hearing, the court questioned all of the 

jurors except one who had died shortly before the hearing. 

7. The trial court issued a memorandum of decision denying the plaintiff‟s motion to set aside the verdict and for a new 

trial.  The court found that some of the jurors engaged in misconduct because some “expressed opinions about the 

evidence, and some about witnesses.”  The court found, however, that the plaintiff failed to sustain her burden of 

proving that the misconduct resulted in probably prejudice. 

8. This appeal followed; the Appellate Court reversed the decision of the trial court. 

9. The Supreme Court has granted the defendant‟s petition for certification. 

 

Reasoning: 

It is well settled that presubmission discussion of the evidence by jurors in any degree is not an acceptable practice 
and constitutes misconduct.  It is equally well settled, however, that not every incident of juror misconduct requires a new trial.  

                                                        
135 The defendant‟s petition for certification granted limited to the following issue:  "Did the 

Appellate Court properly determine that the trial court incorrectly denied the plaintiff's 

motion to set aside the verdict based upon juror misconduct?  If the answer is 'yes,' was 
the Appellate Court correct in ordering a new trial?"  



The defendant did not challenge on appeal the trial court‟s finding of misconduct.  Rather, the question before the Appellate 

Court was whether the trial court properly found that the plaintiff was not prejudiced by the misconduct. 

In reviewing the case law on juror misconduct, the Appellate Court noted the following principles.  The burden is on 

the moving party in a civil proceeding to establish that juror misconduct denied him a fair trial.  That burden requires the 

moving party to demonstrate that the juror misconduct complained of resulted in probable prejudice to the moving party.  In 

reviewing juror misconduct, the court will use an objective standard in which the focus is on the nature and quality of the 
misconduct, rather than the mental processes of the jurors.  In sum, the test is whether the misbehavior was of such a nature to 

make it probable that the juror's mind was influenced by it so as to render him an unfair and prejudicial juror.  In determining 

the nature and quality of the misconduct, a reviewing court must be mindful that the concerns are not simply that the jurors 

may have discussed the evidence presubmission, but that they may have taken positions on the evidence.  But, any inquiry into 

the content of the opinion or the impact it had on the juror is clearly impermissible. 

Testimony or affidavits of jurors may be received for the purpose of avoiding a verdict, to show any matter occurring 

during the trial or in the jury room, which does not essentially inhere in the verdict itself.  Jurors are competent to testify to the 

occurrence of incidents during trial or during their deliberations which might have affected the result of the trial, but cannot 

testify as to the impact of such incidents on their verdict.  Evidence of the actual effect of an extraneous matter upon jurors' 

minds can and should be excluded, as such evidence implicates the jurors‟ mental processes.   

A trial court may inquire about whether members of the jury observed the situation, whether they discussed it during 

deliberations, and whether they, as individuals, arrived at a fixed opinion as to the situation such that they were unable to 
deliberate with open and impartial minds.  Beyond that, however, a court may not tread.  In other words, a court may not 

inquire as to evidence of the actual effect of the extraneous matter upon jurors' minds because such evidence implicates their 

mental processes.  Once a verdict has been reached, the proper inquiry is whether the extraneous matter was of such a nature 

that it probably rendered the jurors unfair or partial. 

In Sawicki v. New Britain General Hospital, the Appellate Court concluded that the trial court did not follow the 

analytical path set forth in the decisional law above.  Rather than focus on the nature and quality of the jury misconduct, the 

court rested its decision on statements of the jurors that they followed the court‟s instruction notwithstanding their 

predeliberation discussion of the evidence and expressions of opinion regarding the plaintiff‟s case.  In other words, the court 

focused on the actual impact the misconduct had on the jurors.  The court did not consider the likely impact of the jurors‟ 

admitted misconduct on the fairness of the trial in light of the nature and quality of the misconduct.  The court stated:   

In light of the evidence of the serious nature and quality of undisputed jury misconduct in this instance, the court's 
reliance on statements by the jurors that they kept their minds open despite the ongoing presubmission discussions 

was misplaced.  The court's evaluation of the subjective assessment by jurors that they followed the court's 

instructions and, by implication were not swayed by the improper presubmission discussions, ignored the likely 

influence of the misconduct.  

 

2. Inconsistent Verdict 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

  

Rule:   

The Supreme Court rejected the defendant‟s argument that the jury‟s responses to interrogatories were internally inconsistent.  

Specifically, the jury found, as demonstrated by its response to interrogatory (e), that the defendant had improperly applied a 
vacuum extractor to deliver the infant plaintiff.  The jury did not respond to interrogatory (f) that inquired whether the 

defendant had failed to perform a timely cesarean section.   

 

The defendant claimed that the jury‟s failure to answer interrogatory (f) with respect to the cesarean section rendered the jury‟s 

verdict inconsistent because, the defendant claimed, the performance of a cesarean section was the only possible alternative to 

the application of the vacuum. 

 

The Supreme Court rejected the defendant‟s claim:  “Although the jury found that [the defendant] improperly had used the 

vacuum extractor, it made no finding with respect to whether [the defendant] had failed to perform a timely cesarean section.  

Because the trial court had instructed the jury only to answer an interrogatory if it were unanimous on the issue, the failure to 

make a finding regarding the cesarean section simply indicates that the jury was not unanimous on that issue.  The failure to 
make a finding cannot be construed to be an express finding that [the defendant] was not liable for failing to perform a 

cesarean.”  (Emphasis in original.) 

 

3. Motion for Additur 

 

a. Generally 

 

Silva v. Walgreen Co., 120 Conn. App. 544 (2010) (April 27, 2010; Robinson, J.; Trial Court – Arnold, J.). 



 

Rule: 

The Appellate Court held that the trial court abused its discretion in granting the plaintiff‟s motion for additur.  There was 

evidence in the record to support the jury's having awarded the plaintiff economic damages and zero noneconomic damages.   

The Appellate Court could not assume that the jury did not do what it intended to do.  Further, the trial court‟s decision to grant 

an additur was predicated on speculation, as the jury returned a general verdict.  The jury was not compelled to accept the 
plaintiff's claims as to the severity of her injuries, nor was it required to award noneconomic damages merely because it had 

awarded economic damages. The trier of fact is free to accept or reject, in whole or in part, the evidence offered by either party. 

 

Facts: 

1. In this negligence action, the jury awarded the plaintiff $876.13 in economic damages and zero dollars for 

noneconomic damages.  The jury also found the plaintiff 10% comparatively negligent.   

2. The court returned the jury to consider further its award of zero economic damages.   

3. After further deliberations, the jury confirmed its original verdict, which the trial court accepted. 

4. The plaintiff filed a motion to set aside the jury‟s verdict and for additur. 

5. The trial court granted the motion for additur and awarded the plaintiff $3,000, less 10%, in noneconomic damages.   

6. The defendant appealed. 

 
Reasoning: 

It is the court's duty to set aside the verdict when it finds that it does manifest injustice, and is palpably against the 

evidence.  The only practical test to apply to a verdict is whether the award of damages falls somewhere within the necessarily 

uncertain limits of fair and reasonable compensation in the particular case, or whether the verdict so shocks the sense of justice 

as to compel the conclusion that the jury was influenced by partiality, mistake or corruption.   

Rather than decide that an award of only economic damages is inadequate as a matter of law, the jury's decision to 

award economic damages and zero noneconomic damages is best tested in the light of the circumstances of the particular case 

before it.  Accordingly, the trial court should examine the evidence to decide whether the jury reasonably could have found that 

the plaintiff failed in his proof of the issue.  That decision should be made, not on the assumption that the jury made a mistake, 

but, rather on the supposition that the jury did exactly what it intended to do. 

The existence of conflicting evidence curtails the authority of the court to overturn the verdict because the jury is 
entrusted with deciding which evidence is more credible and what effect it is to be given.  Litigants have a constitutional right 

to have factual issues resolved by the jury.  This right embraces the determination of damages when there is room for a 

reasonable difference of opinion among fair-minded persons as to the amount that should be awarded.  The amount of damage 

award is a matter peculiarly within the province of the trier of fact, in this case, the jury.  Credibility is the hallmark of a case 

where testimony is at issue. 

 

b. Defendant‟s Verdict 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

  

Rule:   

A court may not order an additur to a defendant‟s verdict. 
 

4. Motion for Remittitur 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule:   

The Supreme Court reviewed the law applicable to a motion for remittitur. 

 

Facts: 

1. The plaintiffs in this medical malpractice action were mother and son, Tamar and Omar Earlington. 

2. They sued Dr. Anthony Anastasi for his improper management of a shoulder dystocia that occurred during his 
delivery of Omar, which negligence resulted in the latter suffering a brachial plexus injury.   

3. The plaintiffs called a rehabilitation specialist and an economist to testify regarding Omar‟s future medical needs and 

his loss of earning capacity due to the injury he suffered.  The economist testified that Omar‟s total discounted, after-

tax economic loss was $1,045,874. 

4. The jury found in favor of the plaintiff and awarded economic damages in the amount of $1,588,000. 

5. The defendant moved for a remittitur, which the trial court denied. 

6. The Supreme Court affirmed the judgment as to liability, but remanded the case for remittitur in the amount of 

$542,126, or, if the plaintiff failed to file a remittitur, a new trial limited to the issue of economic damages.  



 

Reasoning: 

"First, the amount of an award is a matter peculiarly within the province of the trier of facts….Second, the court 

should not interfere with the jury's determination except when the verdict is plainly excessive or exorbitant….The ultimate test 

which must be applied to the verdict by the trial court is whether the jury's award falls somewhere within the necessarily 

uncertain limits of just damages or whether the size of the verdict so shocks the sense of justice as to compel the conclusion 
that the jury were influenced by partiality, prejudice, mistake or corruption….Third, the ruling of the trial court on the motion 

to set aside the verdict as excessive is entitled to great weight and every reasonable presumption should be given in favor of its 

correctness."  Likewise, in "ordering a remittitur, a fair appraisal of compensatory damages, and not the limit of legitimate 

generosity, is the rule…."  The court's broad power to order a remittitur should be exercised "only when it is manifest that the 

jury [has] included items of damage which are contrary to law, not supported by proof, or contrary to the court's explicit and 

unchallenged instructions."  Again, the "relevant inquiry is whether the verdict falls within the necessarily uncertain limits of 

fair and reasonable compensation or whether it so shocks the conscience as to compel the conclusion that it was due to 

partiality, prejudice or mistake."  

In light of the evidence presented at trial, the Supreme Court concluded that the jury's award of $1,588,000 for 

economic damages was not supported by the evidence.  Although both of the plaintiffs‟ damages experts testified about their 

analysis and calculations, neither expert's testimony supported an award in excess of the amount testified to by plaintiffs‟ 

economist, i.e. $1,045,874.  In arriving at its conclusion, the Supreme Court rejected the plaintiffs‟ argument that the expert‟s 
calculations were made on the basis of midpoints.  Even if this were true, the jury had no basis in the record to support its 

verdict and it would have been speculation for it to have done so.   

 

Practice Note: 

1. The court twice suggested that, had the plaintiffs introduced the expert 

economist‟s report, there may have been an adequate evidentiary basis to 

support the jury‟s verdict. 
2. The plaintiffs took the remittitur. 

 

Saleh v. Ribeiro Trucking, LLC, 117 Conn. App. 821, cert. granted, 294 Conn. 922 (2009) (November 10, 2009; 

Majority - Hennessy and Robinson, Js., Concurring – Beach, J.; Trial Court – Rittenband, J.T.R.).
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Rule:   

The Appellate Court reversed the decision of the trial court that ordered a remittitur in the amount of $500,000 based on the 

trial court‟s finding that the jury‟s award of noneconomic damaged shocked the conscience of the court.  In overturning the 

decision below, the Appellate Court disapproved of the trial court‟s attempt to “attach a mathematical formula to what should 
have been awarded.”  The trial court should have determined whether the evidence reviewed in the light most favorable to the 

plaintiff, supported the jury‟s verdict.   

 

The Appellate Court also stated “[w]hat is more problematic is the court's refusal to allow the plaintiff any compensation for 

his pain and suffering that occurred after he was given a permanency rating and for his future life expectancy.”  The Appellate 

Court held that it was reasonable for the jury to award compensation for pain and suffering beyond the date of permanency 

because the testimony of the plaintiff was that – even 18 months after the permanence rating – he was still in a constant state of 

pain.  The jury was entitled to credit this testimony.  

 

Facts: 

1. On March 28, 2003, the plaintiff, Ghassan Saleh was driving his vehicle on I-91 when he was rear-ended by a van that 
had, in turn, been rear-ended by a tractor trailer.   

2. The tractor trailer was owned by the defendant, Ribeiro Trucking, LLC. 

3. Saleh complained of neck, back and shoulder pain for which he received medical treatment immediately thereafter and 

in follow up.  He finished physical therapy three months after the accident.   

4. At trial, the plaintiff testified that he returned to work as a car salesman a few days after the accident, but that he was 

in pain all day long.   

5. On January 22, 2004, the plaintiff‟s orthopedist assessed the permanency of his injury:  7.5-10% of the right shoulder 

and 7.5% of the lumbar spine. 

                                                        
136 The defendant‟s petition for certification granted limited to the following issue:  “Did the 

Appellate Court properly conclude that the trial court abused its discretion in granting the 
remittitur and setting aside the verdict?” 



6. A year later, another orthopedist gave Saleh an injection into his shoulder for pain, but this did not improve his 

function.  He assessed the permanency of Saleh‟s injuries as well:  10% of the shoulder; an additional 5% for both the 

neck and back, for a total of 15% with respect to this accident.  (Saleh had a pre-existing 10% permanent injury to his 

neck and back.  He testified that these previous injuries were not affecting him consistently and that he had been able 

to work with only minor discomfort.) 

7. At the time of trial, Saleh was taking pain medications and muscle relaxers and was required to go to a physician 
every two weeks for pain management.  He testified that he was in constant pain, which he rated as 8 on a scale of 1-

10.  He had a 15.8 year remaining life expectancy. 

8. The jury returned a verdict of $12,132.31 in economic damages and $687,868 in noneconomic damages for a total 

$700,000.31. 

9. Following the verdict, the defendant filed a motion for remittitur.  The trial court granted this motion and ordered a 

remittitur of $503,608.  The court found that, “based on the percentages of permanent partial disability and the 

plaintiff's stipulated life expectancy of 15.8 years, the jury reasonably could have awarded the plaintiff $74,260 for the 

injury.  Regarding pain and suffering, the court found that the plaintiff could be awarded compensation for pain and 

suffering only from the date of the accident until he was given a permanency rating in October, 2006.  The court 

further found that for the first two months after the accident, the jury reasonably could have found that the plaintiff 

was entitled to $5,000 a month, and then for the next forty months he was entitled to $2,500 a month for a total pain 

and suffering award of $110,000.”  (Emphasis added.)  
 

Sovereign Bank v. Licata, 116 Conn. App. 483, cert. granted, 293 Conn. 935 (2009) (August 18, 2009; Bishop, 

J.; Trial Court – Tobin, Tyma and Nadeau, Js.).
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Rule:   

The Appellate Court found that there was sufficient evidence in the record to support the jury‟s verdict.  Although the amount 

of damages awarded was substantial, it did not represent all of the damages sought.  “Moreover, the amount of a damage award 

is a matter particularly within the province of the jury, and the assessment of damages always defies any precise mathematical 

computation.”  The trial court properly instructed the jury on determining damages and unless there is some indication to the 

contrary, a jury is presumed to follow the court‟s instruction.  

 
Reasoning: 

The decision whether to reduce a jury verdict because it is excessive as a matter of law rests solely within the 

discretion of the trial court, pursuant to General Statutes § 52-216a.  When ruling on a defendant's motion for a remittitur, the 

trial court must view the evidence in the light most favorable to the plaintiff in determining whether the verdict returned was 

reasonably supported thereby.  The size of the verdict alone does not determine whether it is excessive.  The only practical test 

to apply to this verdict is whether the award falls somewhere within the necessarily uncertain limits of just damages or whether 

the size of the verdict so shocks the sense of justice as to compel the conclusion that the jury was influenced by partiality, 

prejudice, mistake or corruption.  Every reasonable presumption in favor of the correctness of the court's refusal to set aside the 

verdict as excessive should be indulged and its ruling will not be disturbed unless there is a clear abuse of discretion. 

 

X. APPEAL 

 
1. –From Motion to Open/Set Aside 

 

a. Time of Filing 

 

 Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

 

Rule:  

Our courts have invoked their common-law authority to open a judgment outside the terms of § 52-212 in circumstances in 

which there is fraud, duress or mutual mistake or, under certain circumstances, where newly discovered evidence exists to 

question the judgment.  However, the Supreme Court found that none of those circumstances was present in this case.  The 

defendant declined to pursue any of the remedies available to him to aid him in correcting the mistake in the damages 
calculation, including filing a motion for remittitur pursuant to General Statutes § 52-228 or filing a motion to open the 

                                                        
137 The petition of the substituted plaintiff, Seven Oaks Partners, LP, for certification was 

granted, limited to the following issue:  “"Whether the Appellate Court properly concluded 

that the statute of frauds as adopted in General Statutes § 52-550 does not bar an action 

brought in tort which relies in whole or in part upon terms of an agreement that is barred 
specifically by § 52-550(a)(4)?" 



judgment within the appeals period, which would have allowed the reviewing court to consider the merits of the underlying 

judgment.   

 

It is a well-established principle that courts of equity will not relieve against the operation of judgments rendered through the 

negligence or inattention of the party claiming to be aggrieved. 

 
2. –From Probate Ruling 

 

a. Generally 

 

Corneroli v. D’Amico, 116 Conn. App. 59, cert. denied, 293 Conn. 928 (2009) (July 28, 2009; Flynn, C. J.; Trial 

Court – Jones, J.). 

  

Rule:  New Rule 

 

In enacting General Statutes § 45a-186 (a), as amended by Public Acts 2007, No. 07-116, § 2 (P.A. 07-116),138 the General 

Assembly repealed the requirement that a motion to appeal be filed with the Probate Court.  The newly enacted provisions of 

law require that a probate appeal be commenced by filing a complaint with the clerk of the Superior Court within thirty days of 
the mailing of the probate order, denial or decree from which the appeal is taken.  Failure to do so deprives the Superior Court 

of subject matter jurisdiction and renders such an untimely appeal subject to dismissal. 

 

b. Time and Manner of Filing 

 

Gates v. Gates, 51 Conn. Sup. 148 (2008), affirmed, 115 Conn App. 293 (2009) (August 8, 2008; Trial Court – 

Tyma, J.). 

 

Rule:   

An appeal to the Superior Court from an order of the Probate Court must be filed, i.e. returned to court, within the time 

specified in General Statutes § 45a-186 (a).139  Because the plaintiff failed to commence the present appeal within thirty days of 
the mailing of the Probate Court's decision as required by § 45a-186, the Superior Court was without subject matter jurisdiction 

and the defendant's motion to dismiss was properly granted. 

 

3. Adequate Record 

 

a. Motion for Articulation 

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

  

Rule:   

Under our rules of practice, it is the sole responsibility of the appellant to provide this court with an adequate record for review.  
Practice Book § 60-5 permits an appellant to seek an articulation by the trial court of the factual and legal basis on which it 

                                                        
138 General Statutes § 45a-186 (a), as amended by Public Acts 2007, No. 07-116, § 2, 

provides in relevant part:  “Any person aggrieved by any order, denial or decree of a court 

of probate in any matter, unless otherwise specially provided by law, may…not later than 

thirty days after mailing of an order, denial or decree…appeal therefrom to the Superior 
Court.  Such an appeal shall be commenced by filing a complaint in the superior court in 

the judicial district in which such court of probate is located…..”   

The amendments to P.A. 07-116 were effective as of October 1, 2007. 
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 General Statutes § 45a-186 (a) provides in relevant part:  “Any person aggrieved by any order, denial or decree 

of a court of probate in any matter, unless otherwise specially provided by law, may, not later than forty-five days 

after the mailing of an order, denial or decree for a matter heard under any provision of section 45a-593, 45a-594, 
45a-595 or 45a-597, sections 45a-644 to 45a-677, inclusive, or sections 45a-690 to 45a-705, inclusive, and not later 

than thirty days after mailing of an order, denial or decree for any other matter in a court of probate, appeal 

therefrom to the Superior Court.  Such an appeal shall be commenced by filing a complaint in the superior court in 

the judicial district in which such court of probate is located…” 

 



rendered its decision.  An articulation is appropriate where the trial court's decision contains some ambiguity or deficiency 

reasonably susceptible of clarification.  An articulation may be necessary where the trial court fails completely to state any 

basis for its decision or where the basis, although stated, is unclear.  The purpose of an articulation is to dispel any ambiguity 

by clarifying the factual and legal basis upon which the trial court rendered its decision, thereby sharpening the issues on 

appeal.  In the absence of a motion for articulation, the reviewing court will assume that the trial court acted properly.  

 

Priest v. Edmonds, 295 Conn. 132 (2010) (March 16, 2010; Vertefeuille, J.; Trial Court – Hale, J.T.R.). 

 

Rule:   

In an appeal from the denial of a motion to open, the appellant must abide by established appellate procedure.  "This court 

recently has reiterated the fundamental point that [i]t is incumbent upon the [appellant] to take the necessary steps to sustain 

[his] burden of providing an adequate record for appellate review….Our role is not to guess at possibilities…but to review 

claims based on a complete factual record developed by a trial court….Without the necessary factual and legal conclusions 

furnished by the trial court…any decision made by us respecting [the appellant's claims] would be entirely speculative."  It is 

the appellant's obligation "to move for an articulation or rectification of the record where the trial court has failed to state the 

basis of a decision…to clarify the legal basis of a ruling…or to ask the trial judge to rule on an overlooked matter."  

 

"Under these circumstances, the plaintiff should have filed a motion for articulation to preserve an adequate record for 
review….It is well established that [a]n articulation is appropriate where the trial court's decision contains some ambiguity or 

deficiency reasonably susceptible of clarification….[P]roper utilization of the motion for articulation serves to dispel 

any…ambiguity by clarifying the factual and legal basis upon which the trial court rendered its decision, thereby sharpening 

the issues on appeal….In the absence of an articulation, we are unable to determine the basis for the court's decision, and we 

therefore decline to review this claim."   (Citation omitted; internal quotation marks omitted.)  

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

  

Rule:    

Practice Book § 66-5 provides a procedure for appellants seeking an articulation from the trial court as to the factual and legal 

bases for its decisions.  If the trial judge denies the motion for articulation, the appellant has a remedy by way of motion for 
review, which may be filed with this court pursuant to Practice Book § 66-7.  This motion for review specifically can be 

utilized only for those motions for articulation filed pursuant to § 66-5.   

 

Section 66-5 provides in relevant part:  “Any motion for…articulation shall be filed within thirty-five days after delivery of the 

last portion of the transcripts or, if none, after the filing of the appeal, or, if no memorandum of decision was filed before the 

filing of the appeal, after the filing of the memorandum of decision….”  That language of Practice Book § 66-5 makes clear 

that the motions for articulation under that section may be filed only after the filing of an appeal.   

 

The plaintiff in Swanson v. Groton filed her motion for articulation directly with the trial court prior to filing her appeal.  To 

obtain review by this court, she would have had to have filed another motion for articulation, this one pursuant to Practice 

Book § 66-5, after having filed her appeal.  Additionally, she would have had to have filed a motion for review pursuant to 

Practice Book § 66-7 if the trial court, again, denied the motion for articulation.  This she did not do, and, accordingly, the 
Appellate Court declined to review her claim. 

 

  b. Motion for Review 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   

Practice Book § 66-5 provides a procedure for appellants seeking an articulation from the trial court as to the factual and legal 

bases for its decisions.  If the trial judge denies the motion for articulation, the appellant has a remedy by way of motion for 

review, which may be filed with this court pursuant to Practice Book § 66-7.  This motion for review specifically can be 

utilized only for those motions for articulation filed pursuant to § 66-5.   
 

Section 66-5 provides in relevant part:  “Any motion for…articulation shall be filed within thirty-five days after delivery of the 

last portion of the transcripts or, if none, after the filing of the appeal, or, if no memorandum of decision was filed before the 

filing of the appeal, after the filing of the memorandum of decision….”  That language of Practice Book § 66-5 makes clear 

that the motions for articulation under that section may be filed only after the filing of an appeal.   

 

The plaintiff in Swanson v. Groton filed her motion for articulation directly with the trial court prior to filing her appeal.  To 

obtain review by this court, she would have had to have filed another motion for articulation, this one pursuant to Practice 



Book § 66-5, after having filed her appeal.  Additionally, she would have had to have filed a motion for review pursuant to 

Practice Book § 66-7 if the trial court, again, denied the motion for articulation.  This she did not do, and, accordingly, the 

Appellate Court declined to review her claim. 

 

4. Certification to Appeal an Interlocutory Order 

 

Dias v. Grady, 292 Conn. 350 (2009) (July 7, 2009; Rogers, C. J.; Trial Court – Sferrazza, J.). 

  

Rule:   

Chief Justice Rogers granted defendant‟s petition for certification to appeal pursuant to General Statutes § 52-265a, which 

“allows the chief justice to certify a direct appeal to the Supreme Court from an interlocutory order of the Superior Court on an 

issue of law that involves a matter of substantial public interest and in which delay may work a substantial injustice.” 

 

The issue involved in Dias was whether a medical malpractice plaintiff was required to attach to his complaint the written 

opinion of a similar health care provider that stated the defendant‟s deviation from the standard of care was the proximate 

cause of plaintiff‟s injuries. 

 

5. Evidentiary Rulings 
 

a. Burden of Proof 

 

Senk v. Senk, 115 Conn. App. 510 (2009) (July 7, 2009; Flynn, C. J.; Trial Court – Shulger, J.). 

 

Rule:   

A party claiming error in an evidentiary ruling of the court must carry the burden of demonstrating that the error was harmful 

before a new trial may be granted.  In a civil case, the standard for determining whether such an improper ruling is harmful is 

whether the ruling would likely affect the result. 

 

  b. Expert Testimony 
 

Baranowski v. Safeco Ins. Co. of America, 119 Conn. App. 85 (2010) (January 26, 2009; Schaller, J.; Trial 

Court – Upson, J.). 

 

Rule:   

The trial court's ruling on evidentiary matters will be overturned only upon a showing of a clear abuse of the court's discretion.  

The trial court has wide discretion in ruling on the qualification of expert witnesses and the admissibility of their opinions.  The 

court's decision is not to be disturbed unless its discretion has been abused, or the error is clear and involves a misconception of 

the law.   

 

6. Final Judgment/Appealability 

 
a. Denial of Motion for Summary Judgment 

 

i. Absolute Immunity 

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

As a general rule, an interlocutory ruling may not be appealed pending the final disposition of a case.  A denial of a motion for 

summary judgment, however, which had been filed on the basis of a colorable claim of absolute immunity, constitutes an 

appealable final judgment. 

 
ii. Qualified Immunity  

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

In this state, consistent with federal law, an otherwise interlocutory judgment may immediately be appealable where the order 

or action so concludes the rights of the parties that further proceedings cannot affect them.  The defendant's claim that the trial 



court improperly denied the motion for summary judgment as to whether the defendant was entitled to qualified immunity was 

properly before the Appellate Court. 

 

b. Denial of Motion to Dismiss 

 

In re Justin F., 116 Conn. App. 83, cert. denied 293 Conn. 914 (2009) (July 28, 2009; Bishop, J.; Trial Court – 

Bear, Winslow, Kahn and Brown, Js.). 

  

Rule:   

It is undisputed that the denial of a motion to dismiss is not a final judgment. 

 

c. Denial of Motion to Intervene 

 

Clark v. Clark, 115 Conn. App. 500 (2009) (July 7, 2009; DiPentima, J.; Trial Court – Schofield, J.). 

 

Rule:   

The test for determining whether an order denying a motion to intervene constitutes a final judgment is whether the would-be 

intervenor can make a colorable claim to intervention as a matter of right.   
 

We apply a four element, conjunctive test when determining whether a proposed intervenor can make a colorable claim to 

intervention as a matter of right:  1) the motion to intervene must be timely; 2) the movant must have a direct and substantial 

interest in the subject matter of the litigation; 3) the movant's interest must be impaired by disposition of the litigation without 

the movant's involvement; and, 4) the movant's interest must not be represented adequately by any party to the litigation. 

 

d. Interlocutory Order 

 

Clark v. Clark, 115 Conn. App. 500 (2009) (July 7, 2009; DiPentima, J.; Trial Court – Schofield, J.). 

 

Rule:   
The jurisdiction of the appellate courts is restricted to appeals from judgments that are final.  The policy concerns underlying 

the final judgment rule are to discourage piecemeal appeals and to facilitate the speedy and orderly disposition of cases at the 

trial court level.  The appellate courts have a duty to dismiss, even on their own initiative, any appeal that they lack jurisdiction 

to hear. 

 

Our Supreme Court has determined that certain interlocutory orders may be treated as final judgments for purposes of appeal.  

An otherwise interlocutory order is appealable in two circumstances:  1) where the order or action terminates a separate and 

distinct proceeding; or, 2) where the order or action so concludes the rights of the parties that further proceedings cannot affect 

them.  

 

The test for determining whether an order denying a motion to intervene constitutes a final judgment is whether the would-be 

intervenor can make a colorable claim to intervention as a matter of right.   
 

We apply a four element, conjunctive test when determining whether a proposed intervenor can make a colorable claim to 

intervention as a matter of right.  The motion to intervene must be timely, the movant must have a direct and substantial 

interest in the subject matter of the litigation, the movant's interest must be impaired by disposition of the litigation without the 

movant's involvement and the movant's interest must not be represented adequately by any party to the litigation. 

 

Vance v. Tassmer, 115 Conn. App. 696 (2009) (July 21, 2009; Per Curiam; Trial Court – DeMayo, J.T.R.). 

 

Rule:   

The lack of a final judgment implicates the subject matter jurisdiction of an appellate court to hear an appeal.  A determination 

regarding subject matter jurisdiction is a question of law.  The appellate courts have a duty to dismiss, even on their own 
initiative, any appeal that they lack jurisdiction to hear.  Neither the parties nor the trial court can confer jurisdiction upon an 

appellate court.  The right of appeal is accorded only if the conditions fixed by statute and the rules of court for taking and 

prosecuting the appeal are met.  The policy considerations underlying the final judgment rule are to discourage piecemeal 

appeals and to facilitate the speedy and orderly disposition of cases at the trial court level. 

 

State v. Curcio, 191 Conn. 27 (1983), provides the standard by which to gauge the finality of a matter for purposes of an 

appeal, of an interlocutory order.  "An otherwise interlocutory order is appealable in two circumstances:  (1) where the order or 

action terminates a separate and distinct proceeding, or (2) where the order or action so concludes the rights of the parties that 



further proceedings cannot affect them."  The Curcio standard precludes any provisional, tentative or conditional adjudication, 

and it focuses on the completion of all steps necessary for the adjudication of the claim, short of execution or enforcement. 

  

In applying the second prong of the Curcio test, the focus is on whether appellate review is necessary in order to prevent the 

irreparable loss of a cognizable legal right.  An essential predicate to the applicability of this prong is the identification of 

jeopardy to either a statutory or constitutional right that the interlocutory appeal seeks to vindicate. 
 

e. Transfer to New Judicial District 

 

In re Justin F., 116 Conn. App. 83, cert. denied 293 Conn. 914 (2009) (July 28, 2009; Bishop, J.; Trial Court – 

Bear, Winslow, Kahn and Brown, Js.). 

 

Rule: 

Practice Book § 12-1 permits a court to transfer any matter from one judicial district court location to another judicial district 

court location on its own motion or on the granting of a motion of any of the parties.  Our Supreme Court has held that, 

generally, an order transferring a case from one court to another is not an appealable final judgment because the order does not 

conclude the rights of the parties. 

  
7. Findings of Fact 

 

LeBlanc v. New England Raceway, LLC, 116 Conn. App. 267 (2009) (August 4, 2009; DiPentima, J.; Trial 

Court – Booth, J.). 

  

Rule:   

“As an appellate tribunal, this court may not retry a case….The factfinding function is vested in the trial court with its unique 

opportunity to view the evidence…including its observations of the demeanor and conduct of the witnesses and parties, which 

is not fully reflected in the cold, printed record which is available to us.  Appellate review of a factual finding, therefore, is 

limited both as a practical matter and as a matter of the fundamental difference between the role of the trial court and an 

appellate court." 
 

8. General Verdict Rule 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:   

Because the jury's consideration of all the bases that theoretically could support its general verdict was intertwined with the 

trial court‟s statute of limitations instruction, the general verdict rule did not bar the Appellate Court‟s review of the plaintiffs' 

claim on appeal that attacked this instruction. 

 

Facts: 
1. The plaintiff instituted the present action sounding in tortious interference with contract, civil conspiracy, breach of 

implied covenant of good faith and fair dealing and CUTPA. 

2. The defendant filed an answer denying the allegations underlying all four of the plaintiff‟s claims and asserted nine 

special defenses, including the statute of limitations (four special defenses were eventually put to the jury, including 

the statute of limitations.) 

3. The plaintiff filed a reply with a general denial to each special defense. 

4. Over a month after the trial of this matter was commenced, the plaintiff filed a request for leave to amend its reply to 

the defendant‟s statute of limitations defense.  The trial court denied this request. 

5. The jury returned a verdict in favor of the defendant on the plaintiff‟s tortious interference with contract, civil 

conspiracy and CUTPA claims.  The court directed a verdict on the remaining claim.  

6. The plaintiff appealed.   
 

Reasoning: 

The general verdict rule provides that if a jury renders a general verdict for one party, and no party requests 

interrogatories, an appellate court will presume that the jury found every issue in favor of the prevailing party.  In 

circumstances in which a party has requested interrogatories that fail to flesh out the basis of the jury's verdict, this court has 

noted that the general verdict rule is still applicable because it is not the mere submission of interrogatories that enables a 

reviewing court to make that determination; rather, it is the submission of properly framed interrogatories that discloses the 



grounds for the jury's decision.  In a case in which the general verdict rule operates, if any ground for the verdict is proper, the 

verdict must stand; only if every ground is improper does the verdict fail. 

In Beckenstein Enterprises-Prestige Park, LLC v. Keller the Appellate Court held that the grounds for the jury verdict 

were not fleshed out by the interrogatories, thus, any of those four special defenses or the denial could have supported the jury's 

general verdict in favor of the defendant.  However, the plaintiff argued that the general verdict rule did not bar appellate 

review of its claims because the route to the jury verdict via any of the five grounds was tainted by the trial court‟s faulty 
statute of limitations jury charge.  Specifically, it was the plaintiff‟s contention that not only did the court's jury instruction on 

the statute of limitations defense prevent the jury from considering the defendants' actions prior to a certain date as a basis for 

liability, but this limitation also undermined the jury's consideration of the defendants' other special defenses because it limited 

the time frame that the jury could consider in its determination of these special defenses. 

The Appellate Court agreed.  Because the jury's consideration of all the bases that theoretically could support its 

general verdict was intertwined with the statute of limitations instruction, the general verdict rule did not bar its review of the 

plaintiffs' claim that attacked this instruction.  

 

Sturgeon v. Sturgeon, 114 Conn. App. 682, cert. denied, 293 Conn. 903 (2009) (June 2, 2009; Lavine, J.; Trial 

Court – Pittman, J.). 

 

Rule:   
The general verdict rule operates when a jury deliberates and returns a general verdict without special interrogatories.  Under 

the general verdict doctrine, an appellate court will presume that the jury found every issue in favor of the prevailing party and 

decline further appellate review.  It operates, inter alia, where there is a denial of the allegations of a complaint and the raising 

of a special defense by the defendant, and the claimed error affects one but not the other.  Where there was an error free path 

available to the jury to reach its verdict, and no special interrogatories were submitted showing which road the jury went down, 

any judgment rendered on such a verdict must be affirmed. 

 

In Sturgeon v. Sturgeon, the Appellate Court affirmed the jury‟s verdict because of the operation of the general verdict rule.  

The plaintiff‟s only claim of error was “that the jury could not have credited reasonably and legally have credited the 

defendant‟s testimony that the plaintiff instructed him to leave” the base of the ladder that slipped out from under the plaintiff.  

The special defense of comparative negligence, therefore, could have provided an error free path to the jury‟s verdict.  Thus, 
appellate review was precluded. 

 

9. Harmful/Harmless Error  

 

Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 

Rule:   

Even if a court has acted improperly in connection with the introduction of evidence, reversal of a judgment is not necessarily 

mandated because there must not only be an evidentiary impropriety, there also must be harm.  The harmless impropriety 

standard in a civil case is whether the improper ruling would likely affect the result.  When judging the likely effect of such a 

trial court ruling, the reviewing court is constrained to make its determination on the basis of the printed record before it.  In 
the absence of a showing that the excluded evidence would have affected the final result, its exclusion is harmless.  Moreover, 

an evidentiary impropriety in a civil case is harmless only if the reviewing court has a fair assurance that it did not affect the 

jury's verdict.  

 

A determination of harm requires the reviewing court to evaluate the effect of the evidentiary impropriety in the context of the 

totality of the evidence adduced at trial.  Thus, the court‟s analysis includes a review of:  1) the relationship of the improper 

evidence to the central issues in the case, particularly as highlighted by the parties' summations; 2) whether the trial court took 

any measures, such as corrective instructions, that might mitigate the effect of the evidentiary impropriety; and 3) whether the 

improperly admitted evidence is merely cumulative of other validly admitted testimony.  The overriding question is whether 

the trial court's improper ruling affected the jury's perception of the remaining evidence. 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule:   

In a civil case, an error is harmful if it likely affected the outcome at trial. 

 

Sullivan v. Metro-North Commuter Railroad Co., 292 Conn. 150 (2009) (June 16, 2009; Majority - Vertefeuille, 

J., Rogers, C. J., Palmer, J., and Zarella, J., Concurring – Katz, J.; Trial Court – Frankel, J.). 

  



Rule:   

The harmless impropriety standard in a civil case is whether the improper ruling would likely affect the result.  When judging 

the likely effect of such a trial court ruling, the reviewing court is constrained to make its determination on the basis of the 

printed record before it.  In the absence of a showing that the excluded evidence would have affected the final result, its 

exclusion is harmless.  Moreover, an evidentiary impropriety in a civil case is harmless only if we have a fair assurance that it 

did not affect the jury's verdict.  A determination of harm requires us to evaluate the effect of the evidentiary impropriety in the 
context of the totality of the evidence adduced at trial.  Thus, the court‟s analysis includes a review of:  1) the relationship of 

the improper evidence to the central issues in the case, particularly as highlighted by the parties' summations; 2) whether the 

trial court took any measures, such as corrective instructions, that might mitigate the effect of the evidentiary impropriety; and, 

3) whether the improperly admitted evidence is merely cumulative of other validly admitted testimony.  The overriding 

question is whether the trial court's improper ruling affected the jury's perception of the remaining evidence.  

 

Practice Note: 

1. In n7, the court mentioned that it had recently adopted a new workable 

standard for harmless impropriety review of evidentiary rulings in the context 
of criminal cases, i.e. an improper evidentiary ruling is harmless in a criminal 

case if the reviewing court has “fair assurance that it did not substantially 

affect the jury‟s verdict.”  But neither party asked the court to apply this new 

standard in Sullivan v. Metro-North Commuter Railroad Co. 
 

10. Induced/Invited Error 

 

a. Definition 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

Our appellate court have routinely has held that they will not afford review of claims of error when they have been induced.  

The term induced error, or invited error, has been defined as an error that a party cannot complain of on appeal because the 

party, through conduct, encouraged or prompted the trial court to make the erroneous ruling.  It is well established that a party 
who induces an error cannot be heard to later complain about that error.   This principle bars appellate review of induced 

nonconstitutional and induced constitutional error.  The invited error doctrine rests on the principles of fairness, both to the trial 

court and to the opposing party. 

 

11. Jurisdiction (Subject Matter) 

 

a. Justiciability 

 

i.  Generally 

 

In re Jorden R., 293 Conn. 539 (2009) (October 6, 2009; Rogers, C. J.; Trial Court – Foley, J.). 

 

Rule:   

"Mootness raises the issue of a court's subject matter jurisdiction and is therefore appropriately considered even when not 

raised by one of the parties….Mootness is a question of justiciability that must be determined as a threshold matter because it 

implicates [a] court's subject matter jurisdiction….We begin with the four part test for justiciability established in State v. 

Nardini, 187 Conn. 109, 445 A.2d 304 (1982)….Because courts are established to resolve actual controversies, before a 

claimed controversy is entitled to a resolution on the merits it must be justiciable.  Justiciability requires (1) that there be an 

actual controversy between or among the parties to the dispute…(2) that the interests of the parties be adverse…(3) that the 

matter in controversy be capable of being adjudicated by judicial power…and (4) that the determination of the controversy will 

result in practical relief to the complainant….[I]t is not the province of appellate courts to decide moot questions, disconnected 

from the granting of actual relief or from the determination of which no practical relief can follow….In determining mootness, 
the dispositive question is whether a successful appeal would benefit the plaintiff or defendant in any way."  (Internal citations 

omitted; internal quotation marks omitted.) 

 

In re Justin F., 116 Conn. App. 83, cert. denied 293 Conn. 914 (2009) (July 28, 2009; Bishop, J.; Trial Court – 

Bear, Winslow, Kahn and Brown, Js.). 

https://www.lexis.com/research/buttonTFLink?_m=1164881b708a4d6156da6de7f31e0a4e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b293%20Conn.%20539%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=61&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b187%20Conn.%20109%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAB&_md5=77c7d819791b12ae26fed3f3a2739ca9
https://www.lexis.com/research/buttonTFLink?_m=1164881b708a4d6156da6de7f31e0a4e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b293%20Conn.%20539%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=61&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b187%20Conn.%20109%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAB&_md5=77c7d819791b12ae26fed3f3a2739ca9


  

Rule:   

When, during the pendency of an appeal, events have occurred that preclude an appellate court from granting any practical 

relief through its disposition of the merits, a case has become moot.  It is axiomatic that if the issues on appeal become moot, 

the reviewing court loses subject matter jurisdiction to hear the appeal.  It is a well-settled general rule that the existence of an 

actual controversy is an essential prerequisite to appellate jurisdiction; it is not the province of appellate courts to decide moot 
questions, disconnected from the granting of actual relief or from the determination of which no practical relief can follow.  An 

actual controversy must exist not only at the time the appeal is taken, but also throughout the pendency of the appeal. 

 

ii. Collateral Consequences Doctrine 

 

State v. McElveen, 117 Conn. App. 486 (2009), cert. granted, 294 Conn. 924 (2010) (October 10, 2009; Harper, 

J.; Trial Court – Vitale, J.).
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Rule:   

It is a well-settled general rule that the existence of an actual controversy is an essential requisite to appellate jurisdiction; it is 

not the province of appellate courts to decide moot questions, disconnected from the granting of actual relief or from the 

determination of which no practical relief can follow.  An actual controversy must exist not only at the time the appeal is taken, 
but also throughout the pendency of the appeal.  When, during the pendency of an appeal, events have occurred that preclude 

an appellate court from granting any practical relief through its disposition of the merits, a case has become moot.  The 

determination of whether a claim has become moot is fact sensitive, and may include the representations made by the parties at 

oral argument.  In determining mootness, the dispositive question is whether a successful appeal would benefit the plaintiff or 

defendant in any way.  

 

Under this court's long-standing mootness jurisprudence, despite developments during the pendency of an appeal that would 

otherwise render a claim moot, the court may retain jurisdiction when a litigant shows that there is a reasonable possibility that 

prejudicial collateral consequences will occur.  Accordingly, to invoke successfully the collateral consequences doctrine, the 

litigant must establish these consequences by more than mere conjecture, but need not demonstrate that these consequences are 

more probable than not.  This standard provides the necessary limitations on justiciability underlying the mootness doctrine 
itself.  When there is no direct practical relief available, the collateral consequences doctrine acts as a surrogate, calling for a 

determination whether a decision in the case can afford the litigant some practical relief in the future. 

 

iii. Vacatur 

 

See Appeal, Vacatur, § X.18. 

 

12. Mootness 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   
Because courts are established to resolve actual controversies, before a claimed controversy is entitled to a resolution on the 

merits it must be justiciable.  Justiciability requires:  1) that there be an actual controversy between or among the parties to the 

dispute; 2) that the interests of the parties be adverse; 3) that the matter in controversy be capable of being adjudicated by 

judicial power; and, 4) that the determination of the controversy will result in practical relief to the complainant.   

 

The mootness doctrine is rooted in the first factor of the above-stated test.  It is founded on the same policy interests as the 

doctrine of standing, namely, to assure the vigorous presentation of arguments concerning the matter at issue.  The standing 

doctrine is designed to ensure that courts and parties are not vexed by suits brought to vindicate nonjusticiable interests and that 

judicial decisions which may affect the rights of others are forged in hot controversy, with each view fairly and vigorously 

represented.  Courts are called upon to determine existing controversies, and thus may not be used as a vehicle to obtain 

advisory judicial opinions on points of law.  
 

An actual controversy must exist not only at the time the appeal is taken, but also throughout the pendency of the appeal.  
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“Whether the sole appropriate relief in the present case was the elimination of the sentence 

enhancement pursuant to General Statutes § 53a-40?” and, 2) “If the answer to the first 
question is „no,‟ did the Appellate Court properly dismiss the appeal as moot?”  



When, during the pendency of an appeal, events have occurred that preclude an appellate court from granting any practical 

relief through its disposition of the merits, a case has become moot.  It is not the province of appellate courts to decide moot 

questions, disconnected from the granting of actual relief or from the determination of which no practical relief can follow.  In 

determining mootness, the dispositive question is whether a successful appeal would benefit the plaintiff or defendant in any 

way. 

 
13. Plain Error Doctrine 

 

Burns v. Quinnipiac University, 120 Conn. App. 311 (2010) (April 6, 2010; Alvord, J.; Trial Court – Hadden, 

J.T.R.). 

 

Rule:   

Plain error exists only in truly extraordinary situations where the existence of the error is so obvious that it affects the fairness 

and integrity of, and public confidence in, the judicial proceedings. 

 

Fiorelli v. Gorsky, 120 Conn. App. 298 (2010) (April 6, 2010; Schaller, J.; Trial Court – Radcliffe, J.). 

  

Rule:   
The plain error doctrine, which is now codified at Practice Book § 60-5 is not a rule of review ability.  It is a rule of 

reversibility.  That is, it is a doctrine that an appellate court invokes in order to rectify a trial court ruling that, although either 

not properly preserved or never raised at all in the trial court, nonetheless requires reversal of the trial court's judgment, for 

reasons of policy.  In addition, the plain error doctrine is reserved for truly extraordinary situations where the existence of the 

error is so obvious that it affects the fairness and integrity of and public confidence in the judicial proceedings.  Plain error is a 

doctrine that should be invoked sparingly.  A party cannot prevail under plain error unless it has demonstrated that the failure 

to grant relief will result in manifest injustice.  Implicit in this very demanding standard is the notion, explained previously, 

that invocation of the plain error doctrine is reserved for occasions requiring the reversal of the judgment under review.  Thus a 

party cannot prevail under the plain error doctrine unless he demonstrates that the claimed error is both so clear and so harmful 

that a failure to reverse the judgment would result in manifest injustice. 

 

McCook v. Whitebirch Construction, LLC, 117 Conn. App. 320 (2009), cert. denied, 294 Conn. 932 (2010) 

(September 29, 2009; Beach, J.; Trial Court – Peck, J.). 

 

Rule:   

Connecticut law is clear that a party seeking review of unpreserved claims under either the plain error doctrine; Practice Book 

§ 60-5; or State v. Golding, 213 Conn. 233, 239-40 (1989), must affirmatively request such review. 

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

 

Rule:  

The plain error doctrine, which is codified at Practice Book § 60-5, is an extraordinary remedy used by appellate courts to 
rectify errors committed at trial that, although unpreserved, are of such monumental proportion that they threaten to erode our 

system of justice and work a serious and manifest injustice on the aggrieved party.  It is a doctrine that an appellate court 

invokes in order to rectify a trial court ruling that, although either not properly preserved or never raised at all in the trial court, 

nonetheless requires reversal for reasons of policy.  In addition, the plain error doctrine is reserved for truly extraordinary 

situations in which the existence of the error is so obvious that it affects the fairness and integrity of and public confidence in 

the judicial proceedings.  Plain error is a doctrine that should be invoked sparingly.  An appellant cannot prevail under the plain 

error doctrine unless he demonstrates that the claimed error is both so clear and so harmful that a failure to reverse the 

judgment would result in manifest injustice. 

 

Senk v. Senk, 115 Conn. App. 510 (2009) (July 7, 2009; Flynn, C. J.; Trial Court – Shulger, J.). 

 
Rule:   

The plain error doctrine is not a rule of reviewability; it is a rule of reversibility pertaining to unpreserved trial court rulings for 

reasons of policy.  Its use is limited to truly extraordinary situations where the existence of obvious error affects the fairness 

and integrity of and public confidence in the judicial proceedings.  To prevail under the plain error doctrine, the appellant must 

show that the judgment appealed will result in manifest injustice. 

 

State v. Licari, 115 Conn. App. 633, cert. denied, 293 Conn. 916 (2009) (July 14, 2009; Stoughton, J.; Trial 

Court – Blue, J.). 



 

Rule:   

See State v. Licari, 649, for statement of plain error doctrine. 

 

Sturgeon v. Sturgeon, 114 Conn. App. 682, cert. denied, 293 Conn. 903 (2009) (June 2, 2009; Lavine, J.; Trial 

Court – Pittman, J.). 

 

Rule:   

See Sturgeon v. Sturgeon, 693-94, for a statement of the plain error doctrine.  

 

14. Preliminary Statement of Issues 

 

a. Failure to Include a Claim 

 

Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

  

Rule:   
The defendant‟s failure to include a claim in the preliminary statement of issues (or to amend his statement to include the 

claim) did not preclude the Appellate Court from reviewing the claim because it determined that due to the fact that the claim 

was briefed by both parties, the plaintiff was not prejudiced thereby. 

 

15. Presumption of Regularity in Proceedings 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 

Rule:   

As a general rule, a strong presumption of regularity attaches to every step of a civil proceeding, including jury deliberations, 
and the burden is on the party seeking a new trial to show affirmatively that irregularity exists.  As a result, it is well 

established that, in the absence of a showing that the jury failed or declined to follow the court's instructions, a reviewing court 

will presume that it heeded them. 

 

16. Standard of Review 

 

a. Amount of Jury Award 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule: 

"First, the amount of an award is a matter peculiarly within the province of the trier of facts….Second, the court should not 
interfere with the jury's determination except when the verdict is plainly excessive or exorbitant….The ultimate test which 

must be applied to the verdict by the trial court is whether the jury's award falls somewhere within the necessarily uncertain 

limits of just damages or whether the size of the verdict so shocks the sense of justice as to compel the conclusion that the jury 

were influenced by partiality, prejudice, mistake or corruption….Third, the ruling of the trial court on the motion to set aside 

the verdict as excessive is entitled to great weight and every reasonable presumption should be given in favor of its 

correctness."  Likewise, in "ordering a remittitur, a fair appraisal of compensatory damages, and not the limit of legitimate 

generosity, is the rule…."  The court's broad power to order a remittitur should be exercised "only when it is manifest that the 

jury [has] included items of damage which are contrary to law, not supported by proof, or contrary to the court's explicit and 

unchallenged instructions."  Again, the "relevant inquiry is whether the verdict falls within the necessarily uncertain limits of 

fair and reasonable compensation or whether it so shocks the conscience as to compel the conclusion that it was due to 

partiality, prejudice or mistake." 

 

Saleh v. Ribeiro Trucking, LLC, 117 Conn. App. 821, cert. granted, 294 Conn. 922 (2009) (November 10, 2009; 

Majority – Hennessy and Robinson, Js., Concurring – Beach, J.; Trial Court – Rittenband, J.T.R.).
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Appellate Court properly conclude that the trial court abused its discretion in granting the 
remittitur and setting aside the verdict?” 



 

Rule:   

The following principles govern a reviewing court‟s analysis of a claim that the trial court erred in ordering an additur or 

remittitur to the amount of a jury award.  First, the amount of an award of damages is a matter peculiarly within the province of 

the trier of facts.  Second, the court should not interfere with the jury's determination except when the verdict is plainly 

excessive or exorbitant.  The ultimate test which must be applied to the verdict by the trial court is whether the jury's award 
falls somewhere within the necessarily uncertain limits of just damages or whether the size of the verdict so shocks the sense of 

justice as to compel the conclusion that the jury was influenced by partiality, prejudice, mistake or corruption.  Third, the ruling 

of the trial court on the motion to set aside the verdict as excessive is entitled to great weight and every reasonable presumption 

should be given in favor of its correctness.  The court's broad power to order a remittitur should be exercised only when it is 

manifest that the jury has included items of damage which are contrary to law, not supported by proof, or contrary to the court's 

explicit and unchallenged instructions.  The relevant inquiry is whether the verdict falls within the necessarily uncertain limits 

of fair and reasonable compensation or whether it so shocks the conscience as to compel the conclusion that it was due to 

partiality, prejudice or mistake. 

 

Furthermore, the decision whether to reduce a jury verdict because it is excessive as a matter of law within the meaning of § 

52-216a rests solely within the discretion of the trial court.  Consequently, the proper standard of review of a trial court's 

decision to grant or deny a motion to set aside a verdict as excessive as a matter of law is that of an abuse of discretion. 
 

Although the trial court has abroad legal discretion in this area, it is not without its limits.  Litigants have a constitutional right 

to have factual issues resolved by the jury.  This right embraces the determination of damages when there is room for a 

reasonable difference of opinion among fair-minded persons as to the amount that should be awarded.   

The award of damages for pain and suffering is peculiarly within the province of the trier of fact.  The fact that it is difficult to 

measure pain and suffering in terms of money does not prevent a recovery as long as there is a reasonable basis in the record 

for that recovery.  Furthermore, the size of the verdict alone does not determine whether it is excessive. 

Thus, in ruling on the motion for remittitur, the trial court was obliged to view the evidence in the light most favorable to the 

plaintiff in determining whether the verdict returned was reasonably supported thereby.  A conclusion that the jury exercised 

merely poor judgment is an insufficient basis for ordering a remittitur. 

 

b. Apparent Authority 

 

Middlesex Mutual Assurance Co. v. Komondy, 120 Conn. App. 117 (2010) (March 30, 2010; Majority – Beach 

and Robinson, Js., Concurring and Dissenting – McDonald, J.; Trial Court – Holzberg, J.). 

 

Rule:   

Whether one had apparent authority to act on behalf of another is an issue of fact that an appellate court will review under the 

clearly erroneous standard.  

 

c. Appellate Court‟s Jurisdiction 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   

A determination regarding the Appellate Court‟s jurisdiction is a question of law and, therefore, the Supreme Court‟s review in 
plenary. 

 

d. Arbitral Decision 

 

Pinard v. Dandy Lions, LLC, 119 Conn. App. 368 (2010) (February 16, 2010; DiPentima, J.; Trial Court – 

Graham, J.). 

 

Rule:   

Typically, judicial review of arbitration awards is narrow in scope because our courts favor arbitration as an alternative method 

of dispute resolution.  When questions of arbitrability implicating the existence of an agreement to arbitrate arise, however, the 

reviewing court is presented with a question of law over which its review is de novo. 

 
e. Attorney‟s Fees 

 



Perez v. D & L Tractor Trailer School, 117 Conn. App. 680 (2009), cert. denied, 294 Conn. 923 (2010) (October 

27, 2009; Lavine, J.; Trial Court – Gilardi, J.). 

 

Rule:   

Appellate courts review the trial court‟s decision to award attorney‟s fees for abuse of discretion.  This standard applies to the 

amount of fees awarded and also to the trial court‟s determination of the factual predicate justifying the award.  “Under the 
abuse of discretion standard for review, [an appellate court] will make every reasonable presumption in favor of upholding the 

trial court's ruling and only upset it for a manifest abuse of discretion….[Thus] review of such rulings is limited to the 

questions of whether the trial court correctly applied the law and reasonably could have reached the conclusion that it did."  

(Internal quotation marks omitted.)  

 

f. Batson Challenge 

 

State v. Acosta, 119 Conn. App. 174, cert denied, 295 Conn. 923 (2010) (February 2, 2010; Flynn, C. J.; Trial 

Court – Licari, J.). 

 

Rule:   

The trial court's decision on the question of discriminatory intent represents a finding of fact that will necessarily turn on the 
court's evaluation of the demeanor and credibility of the attorney of the party exercising the peremptory challenge.  

Accordingly, a trial court's determination that there has or has not been intentional discrimination is afforded great deference 

and will not be disturbed unless it is clearly erroneous.  A finding of fact is clearly erroneous when there is no evidence in the 

record to support it or when although there is evidence to support it, the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been committed. 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

“[T]he trial court's decision on the question of discriminatory intent represents a finding of fact that will necessarily turn on the 
court's evaluation of the demeanor and credibility of the attorney of the party exercising the peremptory 

challenge….Accordingly, a trial court's determination that there has or has not been intentional discrimination is afforded great 

deference and will not be disturbed unless it is clearly erroneous….A finding of fact is clearly erroneous when there is no 

evidence in the record to support it…or when although there is evidence to support it, the reviewing court on the entire 

evidence is left with the definite and firm conviction that a mistake has been committed."  (Internal quotation marks omitted.)  

 

g. Clearly Erroneous 

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 

 

Rule:   
A court's determination is clearly erroneous only in cases in which the record contains no evidence to support it, or in cases in 

which there is evidence, but the reviewing court is left with the definite and firm conviction that a mistake has been made. 

 

h. Closing Argument, Improper Remarks of Counsel 

 

Sturgeon v. Sturgeon, 114 Conn. App. 682, cert. denied, 293 Conn. 903 (2009) (June 2, 2009; Lavine, J.; Trial 

Court – Pittman, J.). 

  

Rule:   

When a verdict should be set aside because of improper remarks of counsel, rather than because of the insufficiency of the 

evidence to support the verdict, the remedy is a new trial.  A reviewing court‟s standard of review for such a claim is whether 
the court abused its discretion when it denied the motion. 

 

The trial court is invested with a large discretion with regard to the arguments of counsel.  While its action is subject to review 

and control, an appellate court can interfere only where the discretion was clearly exceeded or abused to the manifest injury of 

some party.  In fact, the court must allow counsel a generous latitude in argument, as the limits of legitimate argument and fair 

comment cannot be determined precisely by rule and line, and something must be allowed for the zeal of counsel.   

 



The phraseology to describe whether there has been an abuse of discretion in not setting aside a verdict and granting a new trial 

is somewhat different as between civil and criminal cases.  In civil cases the harmed party must show “manifest injury” or that 

the remarks were “unreasonable.”  In every case, both criminal and civil, involving improper argument, there are two 

questions.  The first is whether the remarks were improper, and the second is whether, if the remarks were improper, a new trial 

is necessary. 

 
i. Collateral Estoppel 

 

Byars v. Berg, 116 Conn. App. 843 (2009) (September 8, 2009; Harper, J.; Trial Court – Alvord, J.). 

 

Rule:   

Whether the court properly applied the doctrine of collateral estoppel is a question of law over which an appellate court 

exercises plenary review.  

 

j. Constructive Notice 

 

Nicefaro v. New Haven, 116 Conn. App. 610, cert. denied, 293 Conn. 937 (2009) (August 25, 2009; Gruendel, J.; 

Trial Court – Skolnick, J.). 
 

Rule:   

The existence of constructive notice in a highway defect claim is a question of fact subject to the clearly erroneous standard of 

review.  

 

k. Constitutional Claims 

 

i. Void for Vagueness 

 

 See State v. Maurice M. at p. 147. 

 
l. Contempt 

 

In re Justin F., 116 Conn. App. 83, cert. denied 293 Conn. 914 (2009) (July 28, 2009; Bishop, J.; Trial Court – 

Bear, Winslow, Kahn and Brown, Js.). 

  

Rule: 

An appellate court‟s analysis of a judgment of contempt consists of two levels of inquiry.  First, it must resolve the threshold 

question of whether the underlying order constituted a court order that was sufficiently clear and unambiguous so as to support 

a judgment of contempt.  This is a legal inquiry subject to de novo review.  Second, if the reviewing court concludes that the 

underlying court order was sufficiently clear and unambiguous, it must then determine whether the trial court abused its 

discretion in issuing, or refusing to issue, a judgment of contempt, which includes a review of the trial court's determination of 

whether the violation was wilful or excused by a good faith dispute or misunderstanding. 
 

m. Contracts 

 

i. Ambiguity 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule:   

Where there is definitive contract language, the determination of what the parties intended by their contractual commitments is 

a question of law. The court's determination as to whether a contract is ambiguous is a question of law; the standard of review, 
therefore, is de novo. 

 

ii. Construction of 

 

Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 

Rule:   



Although ordinarily the question of contract interpretation, being a question of the parties' intent, is a question of fact, however, 

where there is definitive contract language, the determination of what the parties intended by their contractual commitments is 

a question of law.  The interpretation and construction of a written contract present only questions of law, within the province 

of the court so long as the contract is unambiguous and the intent of the parties can be determined from the agreement's face.  

The legal effect of a contract is a question of law for the court. 

 
   iii. Insurance, Construction of Policy 

 

Jacaruso v. Lebski, 118 Conn. App. 216 (2009) (December 1, 2009; Majority – Foti and Harper, J., Dissenting – 

Bishop, J.; Trial Court – Doherty and Arnold, Js.). 

 

Rule:   

Interpretation of an insurance policy, like the interpretation of other written contracts, involves a determination of the intent of 

the parties as expressed by the language of the policy.  Unlike certain other contracts, however, where absent statutory 

warranty or definitive contract language the intent of the parties and thus the meaning of the contract is a factual question 

subject to limited appellate review, construction of a contract of insurance presents a question of law for the court which this 

court reviews de novo.  Moreover, our courts have concluded that an insurer may not, by contract, reduce its liability for such 

uninsured or underinsured motorist coverage except as § 38-175a-6 [now § 38a-334-6] of the Regulations of Connecticut State 
Agencies expressly authorizes. 

 

Merrimack Mutual Fire Ins. Co. v. Ramsey, 117 Conn. App. 769, cert. denied, 294 Conn. 920 (2009) (Alvord, 

2009; , J.; Trial Court – Scholl, J.). 

 

Rule:   

Construction of an insurance contract presents a question of law.  Accordingly, an appellate court‟s review is plenary.  

 

iv. Intent 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule:   

Where there is definitive contract language, the determination of what the parties intended by their contractual commitments is 

a question of law. The court's determination as to whether a contract is ambiguous is a question of law; the standard of review, 

therefore, is de novo. 

 

   v. Void Against Public Policy 

 

Dow-Westbrook, Inc. v. Candlewood Equine Practice, LLC, 119 Conn. App. 703 (2010) (March 9, 2010; 

Mihalakos, J.; Trial Court – Aurigemma, J.). 

 
Rule:   

The question of whether a contract is against public policy is a question of law dependent on the circumstances of the particular 

case, over which an appellate court has unlimited review. 

 

n. CUTPA 

 

Blackwell v. Mahmood, 120 Conn. App. 690 (2010) (April 27, 2010; DiPentima, J.; Trial Court – Rittenband, 

J.T.R.). 

 

Rule:   

“To the extent that the defendant is challenging the trial court's interpretation of CUTPA, our review is plenary….[W]e review 
the trial court's factual findings under a clearly erroneous standard….Appellate courts do not examine the record to determine 

whether the trier of fact could have reached a different conclusion.  Instead, we examine the trial court's conclusion in order to 

determine whether it was legally correct and factually supported….As to the damages awarded to the plaintiff, [t]he trial court 

has broad discretion in determining whether damages are appropriate….Its decision will not be disturbed on appeal absent a 

clear abuse of discretion."  

 



Naples v. Keystone Building & Development Corp., 295 Conn. 214 (2010) (March 30, 2010; Majority - Norcott, 

J., Rogers, C. J., Katz, J., Palmer, J., Vertefeuille, J., and McLachlan, J., Concurring – Zarella, J.; Trial Court 

– Stengel, J.T.R.). 

 

Rule:   

It is well settled that whether a defendant's acts constitute deceptive or unfair trade practices under CUTPA, is a question of 
fact for the trier, to which, on appellate review, a court will accord its customary deference.   Where the factual basis of the 

court's decision is challenged the reviewing court must determine whether the facts set out in the memorandum of decision are 

supported by the evidence or whether, in light of the evidence and the pleadings in the whole record, those facts are clearly 

erroneous. 

 

Rossman v. Morasco, 115 Conn. App. 234, cert. denied, 293 Conn. 923 (2009) (June 23, 2009; Beach, J.; Trial 

Court – Adams, J.). 

 

Rule:  

Awarding attorney's fees under CUTPA is discretionary and the exercise of such discretion will not ordinarily be interfered 

with on appeal unless the abuse is manifest or injustice appears to have been done. 

 
o. Defamation 

 

Gambardella v. Apple Health Care, Inc., 291 Conn. 620 (2009) (May 19, 2009; Katz, J.; Trial Court – Pitman 

and Gallagher, Js.). 

 

Rule:   

A defamatory statement is defined as a communication that tends to harm the reputation of another as to lower him in the 

estimation of the community or to deter third persons from associating or dealing with him.  To establish a prima facie case of 

defamation, the plaintiff must demonstrate that:  1) the defendant published a defamatory statement; 2) the defamatory 

statement identified the plaintiff to a third person; 3) the defamatory statement was published to a third person; and, 4) the 

plaintiff's reputation suffered injury as a result of the statement.  If the plaintiff is a public figure, however, the plaintiff also 
must prove that the defamatory statement was made with actual malice, such that the statement, when made, was made with 

actual knowledge that it was false or with reckless disregard of whether it was false.  Additionally, to recover punitive 

damages, a plaintiff must prove actual malice, regardless of whether the plaintiff is a public figure.  

 

A defendant may shield himself from liability for defamation by asserting the defense that the communication is protected by a 

qualified privilege.  When considering whether a qualified privilege protects a defendant in a defamation case, the court must 

resolve two inquiries.  The first is whether the privilege applies, which is a question of law over which our review is plenary.  

The second is whether the applicable privilege nevertheless has been defeated through its abuse, which is a question of fact.  

 

In a defamation case brought by an individual who is not a public figure, the factual findings underpinning a trial court's 

decision will be disturbed only when those findings are clearly erroneous, such that there is no evidence in the record to 

support them.  In an appeal of a defamation case brought by public figure, the clear and convincing evidence standard of 
review applies, rather than clearly erroneous standard of review.  Finally, to the extent that a litigant challenges the legal 

standard that is required to establish that a privilege has been defeated, that issue is a question of law over which our review is 

plenary. 

 

p. Evidentiary Rulings 

 

i. Admissibility of Evidence 

 

In re Ellis V., 120 Conn. App. 523 (2010) (April 20, 2010; Mihalakos, J.; Trial Court – Foley, J.). 

 

Rule:   
The standard of review applicable to evidentiary challenges is well established and highly deferential.  Unless an evidentiary 

ruling involves a clear misconception of the law, the trial court has broad discretion in ruling on the admissibility of evidence.  

The trial court‟s ruling on evidentiary matters will be overturned only upon a showing of a clear abuse of the court‟s discretion.  

The reviewing court will make every reasonable presumption in favor of upholding the trial court‟s ruling. 

 

a. Generally 

 



Paylan v. St. Mary’s Hospital Corp., 118 Conn. App. 258 (2009) (December 1, 2009; Peters, J.; Trial Court – 

Scholl, J.). 

 

Rule:   

The trial court's ruling on evidentiary matters will be overturned only upon a showing of a clear abuse of the court's discretion.  

The reviewing court will make every reasonable presumption in favor of upholding the trial court's ruling, and only upset it for 
a manifest abuse of discretion.  Thus, an appellate court‟s review of such rulings is limited to the questions of whether the trial 

court correctly applied the law and reasonably could have reached the conclusion that it did.  Even when a trial court's 

evidentiary ruling is deemed to be improper, the reviewing court must determine whether that ruling was so harmful as to 

require a new trial.  In other words, an evidentiary ruling will result in a new trial only if the ruling was both wrong and 

harmful.  Finally, the standard in a civil case for determining whether an improper ruling was harmful is whether the ruling 

likely affected the result.  Despite this deferential standard, the trial court's discretion is not absolute.  Provided the litigant 

demonstrates that substantial prejudice or injustice resulted, evidentiary rulings will be overturned on appeal when the record 

reveals that the trial court could not reasonably conclude as it did. 

 

State v. Popeleski, 291 Conn. 769 (2009) (May 26, 2009; Per Curiam; Trial Court – Olear, J.). 

 

Rule:   
"We review the trial court's decision to admit evidence, if premised on a correct view of the law…for an abuse of 

discretion…..It is axiomatic that [t]he trial court's ruling on the admissibility of evidence is entitled to great deference….In this 

regard, the trial court is vested with wide discretion in determining the admissibility of evidence….Accordingly, [t]he trial 

court's ruling on evidentiary matters will be overturned only upon a showing of a clear abuse of the court's 

discretion….Furthermore, [i]n determining whether there has been an abuse of discretion, every reasonable presumption should 

be made in favor of the correctness of the trial court's ruling, and we will upset that ruling only for a manifest abuse of 

discretion."  (Citation omitted; internal quotation marks omitted.)  

 

ii. Expert Testimony 

 

a. Admissibility 

 

Sullivan v. Metro-North Commuter Railroad Co., 292 Conn. 150 (2009) (June 16, 2009; Majority - Vertefeuille, 

J., Rogers, C. J., Palmer, J., and Zarella, J., Concurring – Katz, J.; Trial Court – Frankel, J.). 

 

Rule: 

The trial court has wide discretion in ruling on the admissibility of expert testimony and, unless that discretion has been abused 

or the ruling involves a clear misconception of the law, the trial court's decision will not be disturbed.  In determining whether 

there has been an abuse of discretion, the ultimate issue is whether the court could reasonably conclude as it did.  Even if a 

court has acted improperly in connection with the introduction of evidence, reversal of a judgment is not necessarily mandated 

because there must not only be an evidentiary impropriety, there also must be harm. 

 

b. Porter Hearing 

 

Kairon v. Burnham, 120 Conn. App. 291 (2010) (April 6, 2010; Peters, J.; Trial Court – Domnarski, J.). 

 

Rule:   

A reviewing court will review the merits of a trial court‟s evidentiary ruling excluding the testimony of an expert witness for an 

abuse of discretion.  Unless an evidentiary ruling involves a clear misconception of the law, the trial court has broad discretion 

in ruling on the admissibility of evidence.  The trial court‟s ruling on evidentiary matters will be overturned only upon a 

showing of a clear abuse of discretion.  The reviewing court will make every reasonable presumption in favor of upholding the 

trial court‟s ruling. 

 

Sawicki v. New Britain General Hospital, 115 Conn. App. 25, cert. granted, 294 Conn. 901 (2009) (June 9, 2009; 

Bishop, J.; Trial Court – Tanzer, J.).
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142 The defendant‟s petition for certification granted limited to the following issue:  "Did the 

Appellate Court properly determine that the trial court incorrectly denied the plaintiff's 

motion to set aside the verdict based upon juror misconduct?  If the answer is 'yes,' was 
the Appellate Court correct in ordering a new trial?"  



Rule:   

Because a trial court's ruling under Porter involves the admissibility of evidence, an appellate court will review that ruling on 

appeal for an abuse of discretion. 

 

State v. Manson, 118 Conn. App. 538 (2009), cert. denied, 295 Conn. 902 (2010) (December 22, 2009; Peters, J.; 

Trial Court – Mullarkey, J.). 

 

Rule:   

An appellate court will review the trial court‟s evidentiary rulings for an abuse of discretion.  In State v. Manson, the 

evidentiary ruling at issue was the trial court‟s preclusion of the defendant‟s expert witness under State v. Porter. 

 

q. Freedom of Information Commission 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
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Rule: 

Before addressing these issues, we first set forth the standard of review applicable to administrative appeals involving the 
commission.   Ordinarily, a reviewing court‟s resolution of administrative appeals is guided by the limited scope of judicial 

review afforded by the Uniform Administrative Procedure Act; General Statutes § 4-166 et seq.; to the determinations made by 

an administrative agency.  The court must decide, in view of all the evidence, whether the agency, in issuing its order, acted 

unreasonably, arbitrarily or illegally, or abused its discretion.  Conclusions of law reached by the administrative agency must 

stand if the court determines that they resulted from a correct application of the law to the facts found and could reasonably and 

logically follow from such facts.   

 

A reviewing court, however, is not required to defer to an improper application of the law.  It is the function of the courts to 

expound and apply governing principles of law.  Questions of law invoke a broader standard of review than is ordinarily 

involved in deciding whether, in light of the evidence, the agency has acted unreasonably, arbitrarily, illegally or in abuse of its 

discretion.  When a case forces the reviewing court to examine a question of law, the review is de novo. 
 

r. General Statutes § 52-592, Accidental Failure of Suit 

 

Tellar v. Abbott Laboratories, Inc., 114 Conn. App. 244 (2009) (May 5, 2009; Gruendel, J.; Trial Court – 

McWeeny, J.). 

 

Rule:   

The question of whether a trial court properly applied General Statutes § 52-592, the accidental failure of suit statute, presents 

an issue of law over which review is plenary. 

 

s. Golding Standard 

 

McCook v. Whitebirch Construction, LLC, 117 Conn. App. 320 (2009), cert. denied, 294 Conn. 932 (2010) 

(September 29, 2009; Beach, J.; Trial Court – Peck, J.). 

 

Rule:   

Connecticut law is clear that a party seeking review of unpreserved claims under either the plain error doctrine; Practice Book 

§ 60-5; or State v. Golding, 213 Conn. 233, 239-40 (1989), must affirmatively request such review. 

 

State v. Barnes, 116 Conn. App. 76, cert. denied, 293 Conn. 925 (2009) (July 28, 2009; Robinson, J.; Trial Court 

– Dunnell, J.). 

  

Rule:   

                                                        
143 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 

the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 

that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 
penalty on the plaintiffs?” 

https://www.lexis.com/research/buttonTFLink?_m=a7bc14c6a37f88e03f0af3a00201296f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b116%20Conn.%20App.%20171%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=54&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%204-166&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAB&_md5=0afcbd0cd1de684992eaf2318949ff9c


Under State v. Golding, 213 Conn. 233, 239-40 (1989), a defendant can prevail on a claim of constitutional error not preserved 

at trial only if all of the following conditions are met:  1) the record is adequate to review the alleged claim of error; 2) the 

claim is of constitutional magnitude alleging the violation of a fundamental right; 3) the alleged constitutional violation clearly 

exists and clearly deprived the defendant of a fair trial; and, 4) if subject to harmless error analysis, the state has failed to 

demonstrate harmlessness of the alleged constitutional violation beyond a reasonable doubt.  In the absence of any one of these 

conditions, the defendant's claim will fail.  Therefore, the appellate tribunal is free to respond to the defendant's claim by 
focusing on whichever condition is most relevant in the particular circumstances. 

 

t. Governmental Immunity Defense 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule: 

Although the determination of whether official acts or omissions are ministerial or discretionary is normally a question of fact 

for the factfinder, there are cases where it is apparent from the complaint that the determination of whether an act or omission 

is discretionary in nature and, thus, whether governmental immunity may be successfully invoked pursuant to General Statutes 

§ 52-557n (a) (2) (B) turns on the character of the act or omission complained of in the complaint.  Accordingly, where it is 

apparent from the complaint that the defendant‟s allegedly negligent acts or omissions necessarily involved the exercise of 
judgment, and thus, necessarily were discretionary in nature, summary judgment is proper. 

 

u. Inconsistent Interrogatory Answers 

 

Froom Development Corp. v. Developers Realty, Inc., 114 Conn. App. 618, cert. denied, 293 Conn. 922 (2009) 

(June 2, 2009; Beach, J.; Trial Court – Adams, J.). 

 

Rule:   

The role of an appellate court where an appellant seeks a judgment contrary to a general verdict on the basis of the jury's 

allegedly inconsistent answers to such interrogatories is extremely limited.  To justify the entry of a judgment contrary to a 

general verdict upon the basis of answers to interrogatories, those answers must be such in themselves as conclusively to show 
that as a matter of law judgment could only be rendered for the party against whom the general verdict was found; they must 

negative every reasonable hypothesis as to the situation provable under the issues made by the pleadings; and in determining 

that, the court may consider only the issues framed by the pleadings, the general verdict and the interrogatories, with the 

answers made to them, without resort to the evidence offered at the trial.  It is not the function of a court to search the record 

for conflicting answers in order to take the case away from the jury on a theory that gives equal support to inconsistent and 

uncertain inferences. When a claim is made that the jury's answers to interrogatories in returning a verdict are inconsistent, the 

court has the duty to attempt to harmonize the answers. 

 

v. Inconsistent Verdict 

 

See Post Trial, Inconsistent Verdict, § W.2. 

 
w. Joinder 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

The decision of a trial court regarding whether a counterclaim has been properly joined with a complaint is subject to review 

for an abuse of discretion.   

 

x. Judicial Bias 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

"The standard to be employed [for a claim of judicial bias] is an objective one, not the judge's subjective view as to whether he 

or she can be fair and impartial in hearing the case….Any conduct that would lead a reasonable [person] knowing all the 

circumstances to the conclusion that the judge's impartiality might reasonably be questioned is a basis for the judge's 

disqualification."  (Internal quotation marks omitted.)  



 

y. Jurisdiction (Subject Matter) 

 

i. Sovereign Immunity 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

Sovereign immunity relates to a court's subject matter jurisdiction over a case, and therefore presents a question of law over 

which a reviewing court exercises de novo review.  In so doing, it must decide whether the trial court's conclusions are legally 

and logically correct and find support in the facts that appear in the record. 

 

z. Juror Misconduct or Bias 

 

State v. James N., 116 Conn. App. 646 (2009) (August 25, 2009; Bishop, J.; Trial Court – Schimelman, J.). 

 

Rule:   
Any assessment of the form and scope of the inquiry that a trial court must undertake when it is presented with allegations of 

jury bias or misconduct will necessarily be fact specific.  A reviewing court, therefore, has limited its role, on appeal, to a 

consideration of whether the trial court's review of alleged or possible jury misconduct can fairly be characterized as an abuse 

of its discretion.  Although appellate courts recognize that trial courts face a delicate and complex task whenever they 

undertake to investigate the possibility of juror misconduct or bias, reviewing courts nevertheless have reserved the right to 

find an abuse of discretion in the highly unusual case in which such an abuse has occurred.  Ultimately, however, to succeed on 

a claim of juror misconduct or bias, the party making such claim must raise his contention of bias from the realm of speculation 

to the realm of fact.   

 

aa. Jury Instruction 

 

Baranowski v. Safeco Ins. Co. of America, 119 Conn. App. 85 (2010) (January 26, 2009; Schaller, J.; Trial 

Court – Upson, J.). 

 

Rule:   

"We first set forth the well established standard of review for a challenge to the propriety of a jury instruction….The test to 

determine if a jury charge is proper is whether it fairly presents the case to the jury in such a way that injustice is not done to 

either party under the established rules of law….[W]e must determine whether the jury instructions gave the jury a reasonably 

clear comprehension of the issues presented for their determination under the pleadings and upon the evidence and were suited 

to guide the jury in the determination of those issues….[I]n our task of reviewing jury instructions, we view the instructions as 

part of the whole trial….As long as [the instructions] are correct in law, adapted to the issues and sufficient for the guidance of 

the jury…we will not view the instructions as improper….Moreover, [a] refusal to charge in the exact words of a request will 

not constitute error if the requested charge is given in substance."  (Internal quotation marks omitted.)  
 

  bb. Justiciability  

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:   

Mootness raises a question of law over which an appellate court exercises plenary review. 

 

cc. Legal Malpractice, Expert Testimony 

 

Byrne v. Grasso, 118 Conn. App. 444 (2009), cert. denied, 294 Conn. 934 (2010) (December 15, 2009; Flynn, C. 

J.; Trial Court – Sferrazza, J.). 

 

Rule:   

The determination of whether expert testimony is needed to support a claim of legal malpractice presents a question of law. 

 

Moore v. Crone, 114 Conn. App. 443 (2009) (May 19, 2009; Lavery, J.; Trial Court – Elgo, J.). 

 



Rule:   

The determination of whether expert testimony is needed to support a claim of legal malpractice presents a question of law.  

Therefore, an appellate court‟s review is plenary. 

 

dd. Motion for Additur 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

 

Rule:   

“In reviewing the action of the trial court in denying [a motion for additur and]…to set aside [a] verdict, our primary concern is 

to determine whether the court abused its discretion and we decide only whether, on the evidence presented, the jury could 

fairly reach the verdict [it] did….Our task is to determine whether the total damages awarded falls somewhere within the 

necessarily uncertain limits of fair and reasonable compensation in the particular case…."  (Internal quotation marks omitted.) 

 

In determining whether to grant the plaintiff‟s motion for an additur, the court was not to assume that the jury made a mistake 

but to suppose that the jury did exactly what it intended to do.  It is well settled that the amount of a damage award is a matter 

peculiarly within the province of the factfinder.” 

 
"The existence of conflicting evidence curtails the authority of the court to overturn the verdict because the jury is entrusted 

with deciding which evidence is more credible and what effect it is to be given….[O]n issues where the evidence allows room 

for reasonable differences of opinion among fair-minded people, if the conclusion of the jury is one that reasonably could have 

been reached, it must stand even though the trial court might have reached a different result."  (Citation omitted; internal 

quotation marks omitted.) 

 

Silva v. Walgreen Co., 120 Conn. App. 544 (2010) (April 27, 2010; Robinson, J.; Trial Court – Arnold, J.). 

 

Rule:   

A court's decision to set aside a verdict and to order an additur is entitled to great weight and every reasonable presumption 

should be given in favor of its correctness.  In determining whether the court abused its discretion, therefore, a reviewing court 
decides only whether, on the evidence presented, the court reasonably could have decided that the jury did not fairly reach the 

verdict it did.  To do so, the reviewing court must examine the evidential basis of the verdict itself.  Upon issues regarding 

which, on the evidence, there is room for reasonable difference of opinion among fair minded men, the conclusion of a jury, if 

one at which honest men acting fairly and intelligently might arrive reasonably, must stand, even though the opinion of the trial 

court and the reviewing court be that a different result should have been reached.  If there is a reasonable basis in the evidence 

for the jury's verdict, unless there is a mistake in law or some other valid basis for upsetting the result other than a difference of 

opinion regarding the conclusion to be drawn from the evidence, the trial court should let the jury work its will. 

 

ee. Motion for Continuance 

 

i. Generally 

 

State v. Nelson, 118 Conn. App. 831, cert. denied, 295 Conn. 911 (2010) (January 19, 2010; Harper, J.; Trial 

Court – D’Addabbo, J.). 

 

Rule:   

“The determination of whether to grant a request for a continuance is within the discretion of the trial court, and will not be 

disturbed on appeal absent an abuse of discretion….A reviewing court is bound by the principle that [e]very reasonable 

presumption in favor of the proper exercise of the trial court's discretion will be made….To prove an abuse of discretion, an 

appellant must show that the trial court's denial of a request for a continuance was arbitrary….There are no mechanical tests for 

deciding when a denial of a continuance is so arbitrary as to violate due process.  The answer must be found in the 

circumstances present in every case, particularly in the reasons presented to the trial judge at the time the request is denied….In 

addition, we consistently have acknowledged that [o]ur role as an appellate court is not to substitute our judgment for that of a 
trial court that has chosen one of many reasonable alternatives.” 

 

“In the event that the trial court acted unreasonably in denying a continuance, the reviewing court must also engage in harmless 

error analysis.”  

 

"We have articulated a number of factors that appropriately may enter into an appellate court's review of a trial court's exercise 

of its discretion in denying a motion for a continuance.  Although resistant to precise cataloguing, such factors revolve around 

the circumstances before the trial court at the time it rendered its decision, including:  the timeliness of the request for 



continuance; the likely length of the delay; the age and complexity of the case; the granting of other continuances in the past; 

the impact of delay on the litigants, witnesses, opposing counsel and the court; the perceived legitimacy of the reasons 

proffered in support of the request; and, the defendant's personal responsibility for the timing of the request….” 

 

West Haven Lumber Co. v. Sentry Construction Corp., 117 Conn. App. 465, cert. denied, 294 Conn. 919 (2009) 

(October 6, 2009; Majority – Hennessy, J., and Flynn, C. J., Concurring – Lavine, J.; Trial Court – DeMayo, 

J.T.R.). 

 

Rule:   

Appellate review of a trial court's denial of a motion for a continuance is governed by an abuse of discretion standard that, 

although not unreviewable, affords the trial court broad discretion in matters of continuances. 

 

A reviewing court is bound by the principle that every reasonable presumption in favor of the proper exercise of the trial court's 

discretion will be made.  To prove an abuse of discretion, an appellant bears the burden of showing that the trial court's denial 

of a request for a continuance was unreasonable or arbitrary.  There are no mechanical tests for deciding when a denial of a 

continuance is so arbitrary as to violate due process.  The answer must be found in the circumstances present in every case, 

particularly in the reasons presented to the trial judge at the time the request is denied.  Our appellate courts are especially 

hesitant to find an abuse of discretion where the court has denied a motion for continuance made on the day of the trial. 
 

ff. Motion for Directed Verdict 

 

i. Generally 
 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

  

Rule:  
The standard for reviewing a challenge to a directed verdict is well settled.  Generally, litigants have a constitutional right to 

have factual issues resolved by the jury.  Directed verdicts therefore are historically not favored and can be upheld on appeal 

only when the jury could not have reasonably and legally reached any other conclusion.  An appellate court will review a trial 

court's decision to direct a verdict for the defendant by considering all of the evidence, including reasonable inferences, in the 

light most favorable to the plaintiff.  A verdict may be directed where the decisive question is one of law or where the claim is 

that there is insufficient evidence to sustain a favorable verdict. 

 

gg. Motion for Mistrial 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 
Rule:   

“The standard for review of an action upon a motion for a mistrial is well established.  While the remedy of a mistrial is 

permitted under the rules of practice, it is not favored.  [A] mistrial should be granted only as a result of some occurrence upon 

the trial of such a character that it is apparent to the court that because of it a party cannot have a fair trial…and the whole 

proceedings are vitiated….On appeal, we hesitate to disturb a decision not to declare a mistrial.  The trial judge is the arbiter of 

the many circumstances which may arise during the trial in which his function is to assure a fair and just outcome….In [our] 

review of the denial of a motion for mistrial, [we recognize] the broad discretion that is vested in the trial court to decide 

whether an occurrence at trial has so prejudiced a party that he or she can no longer receive a fair trial.  The decision of the trial 

court is therefore reversible on appeal only if there has been an abuse of discretion….In general, abuse of discretion exists 

when a court could have chosen different alternatives but has decided the matter so arbitrarily as to vitiate logic, or has decided 

it based on improper or irrelevant factors….Therefore, [i]n those cases in which an abuse of discretion is manifest or where 
injustice appears to have been done, reversal is required."  (Internal quotation marks omitted.)  

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule:   

The standard by which an appellate court reviews a trial court's ruling on a motion for a mistrial is abuse of discretion.  In 

determining whether there has been an abuse of discretion, every reasonable presumption should be given in favor of the 

correctness of the court's ruling.  Reversal is required only where an abuse of discretion is manifest or where injustice appears 



to have been done.  It is within the trial court's discretion to determine whether the opportunity for a fair trial is sufficiently 

remote that a mistrial should be granted.  A factually inconsistent verdict may be indicative of negotiation or compromise 

among the members of the jury and will not be overturned on appeal.  

 

hh. Motion for Nonsuit, for Failure to Comply with Discovery Requests 

 

Tuccio v. Garamella, 114 Conn. App. 205 (2009) (May 5, 2009; Stoughton, J.; Trial Court – Shaban, J.). 

 

Rule:   

Practice Book § 13-14 provides sanctions for failure to answer interrogatories, which the court may order upon motion as the 

ends of justice require.  Decisions on the entry of such sanctions rest within the sound discretion of the trial court.  On viewing 

a claim that this discretion has been abused, great weight is due to the action of the trial court and every reasonable 

presumption should be given in favor of its correctness.  The ultimate issue is whether the court could reasonably conclude as it 

did. (Citations omitted; internal quotation marks omitted.) Id., 78-79. 

 

ii. Motion for Order, Practice Book § 13-14 

 

South Windsor Cemetery Assn., Inc. v. Lindquist, 114 Conn. App. 540, cert. denied, 293 Conn. 932 (2009) (May 

26, 2009, 2009; Gruendel, J.; Trial Court – Sferrazza and Vacchelli, Js.). 

 

Rule:   

“We review the court's decision regarding such orders under the abuse of discretion standard:  „The court's decision on whether 

to impose the sanction of excluding…testimony…is not to be disturbed unless it abused its legal discretion, and [i]n 

determining this the unquestioned rule is that great weight is due to the action of the trial court and every reasonable 

presumption should be given in favor of its correctness….In determining whether there has been an abuse of discretion, the 

ultimate issue is whether the court could reasonably conclude as it did."  (Internal quotation marks omitted.)  

 

jj. Motion for Reconsideration 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

 

Rule:   

The granting of a motion for reconsideration is within the sound discretion of the court.  The standard of review regarding 

challenges to a court's ruling on a motion for reconsideration is abuse of discretion.  As with any discretionary action of the 

trial court, the ultimate question for appellate review is whether the trial court could have reasonably concluded as it did. 

 

kk. Motion for Remittitur 

 

Sovereign Bank v. Licata, 116 Conn. App. 483, cert. granted, 293 Conn. 935 (2009) (August 18, 2009; Bishop, 

J.; Trial Court – Tobin, Tyma and Nadeau, Js.).
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Rule:   

Every reasonable presumption in favor of the correctness of the court's refusal to set aside the verdict as excessive should be 

indulged and its ruling will not be disturbed unless there is a clear abuse of discretion. 

 

ll. Motion for Summary Judgment 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
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144 The petition of the substituted plaintiff, Seven Oaks Partners, LP, for certification was 

granted, limited to the following issue:  “"Whether the Appellate Court properly concluded 
that the statute of frauds as adopted in General Statutes § 52-550 does not bar an action 

brought in tort which relies in whole or in part upon terms of an agreement that is barred 

specifically by § 52-550(a)(4)?" 
145 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  
“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 



  

Rule:   

“„Practice Book § 384 [now § 17-49] provides that summary judgment shall be rendered forthwith if the pleadings, affidavits 

and any other proof submitted show that there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law….In deciding a motion for summary judgment, the trial court must view the evidence in the light 

most favorable to the nonmoving party….The party seeking summary judgment has the burden of showing the absence of any 
genuine issue [of] material facts which, under applicable principles of substantive law, entitle him to a judgment as a matter of 

law...and the party opposing such a motion must provide an evidentiary foundation to demonstrate the existence of a genuine 

issue of material fact.‟  (Internal quotation marks omitted.)  Bednarz v. Eye Physicians of Central Connecticut, P.C., 287 Conn. 

158, 168-69, 947 A.2d 291 (2008).  „[I]ssue-finding, rather than issue-determination, is the key to the procedure….[T]he trial 

court does not sit as the trier of fact when ruling on a motion for summary judgment….[Its] function is not to decide issues of 

material fact, but rather to determine whether any such issues exist.‟  (Internal quotation marks omitted.)  Curley v. Kaiser, 112 

Conn. App. 213, 220, 962 A.2d 167 (2009).  Our review of the decision to grant a motion for summary judgment is plenary.  

Mazurek v. Great American Ins. Co., 284 Conn. 16, 27, 930 A.2d 682 (2007).  We therefore must decide whether the court's 

conclusions were legally and logically correct and find support in the record.  Curley v. Kaiser, supra, 220.” 

 

Once the defendant meets his burden in establishing his entitlement to summary judgment, the burden shifts to the plaintiff to 

show that a genuine issue of fact exists justifying a trial.  “„It is not enough that one opposing a motion for a summary 
judgment claims that there is a genuine issue of material fact; some evidence showing the existence of such an issue must be 

presented in the counter affidavit….Further, [i]t is not enough…merely to assert the existence of such a disputed 

issue…[instead] the genuine issue aspect requires the party to bring forward before trial evidentiary facts, or substantial 

evidence outside of the pleadings, from which the material facts alleged in the pleadings can warrantably be inferred….Mere 

statements of legal conclusions or that an issue of fact does exist are not sufficient to raise the issue.‟” 

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The scope of our appellate review depends upon the proper characterization of the rulings made by the trial court.  When the 

trial court draws conclusions of law, the appellate courts‟ review is plenary and they must decide whether the trial court‟s 
conclusions are legally and logically correct and find support in the facts that appear in the record.  

 

mm. Motion to Dismiss 

 

i. Generally 

 

Tellar v. Abbott Laboratories, Inc., 114 Conn. App. 244 (2009) (May 5, 2009; Gruendel, J.; Trial Court – 

McWeeny, J.). 

 

Rule:   

The court in Tellar v. Abbott Laboratories set forth therein the standard of review on a motion to dismiss.  When the facts 

relevant to an issue are not in dispute, a reviewing court's task is limited to a determination of whether, on the basis of those 
facts, the trial court's conclusions of law are legally and logically correct.  Because there was no dispute regarding the basic 

material facts, the court concluded that this case presented an issue of law and its review was plenary. 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

  

Rule: 

A motion to dismiss properly attacks the jurisdiction of the court, essentially asserting that the plaintiff cannot as a matter of 

law and fact state a cause of action that should be heard by the court.  A motion to dismiss tests, inter alia, whether, on the face 

of the record, the court is without jurisdiction.  An appellate court‟s review of the trial court's ultimate legal conclusion and 

resulting decision on a motion to dismiss will be subject to de novo review.  When a court decides a jurisdictional question 
raised by a motion to dismiss, it must consider the allegations of the complaint in their most favorable light.  In this regard, a 

court must take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, 

construing them in a manner most favorable to the pleader.  The motion to dismiss admits all facts which are well pleaded, 

invokes the existing record and must be decided upon that alone. 

                                                                                                                                                                                                   

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 
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ii. General Statutes § 52-190a 

 

Wilcox v. Schwartz, 119 Conn. App. 808 (2010) (March 16, 2010; Flynn, C. J.; Trial Court – Blue, J.). 

  

Rule:   
"When the facts relevant to an issue are not in dispute, this court's task is limited to a determination of whether, on the basis of 

those facts, the trial court's conclusions of law are legally and logically correct….We afford plenary review to claims requiring 

statutory interpretation….When construing a statute, [o]ur fundamental objective is to ascertain and give effect to the apparent 

intent of the legislature….In other words, we seek to determine, in a reasoned manner, the meaning of the statutory language as 

applied to the facts of [the] case, including the question of whether the language actually does apply….In seeking to determine 

that meaning, General Statutes § 1-2z directs us first to consider the text of the statute itself and its relationship to other 

statutes.  If, after examining such text and considering such relationship, the meaning of such text is plain and unambiguous 

and does not yield absurd or unworkable results, extratextual evidence of the meaning of the statute shall not be 

considered….When a statute is not plain and unambiguous, we also look for interpretive guidance to the legislative history and 

circumstances surrounding its enactment, to the legislative policy it was designed to implement, and to its relationship to 

existing legislation and common law principles governing the same general subject matter…." (Citations omitted; internal 

quotation marks omitted.) 
 

iii. Sovereign Immunity 

 

Columbia Air Services, Inc. v. Department of Transportation, 293 Conn. 342 (2009) (September 8, 2009; 

Vertefeuille, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

Sovereign immunity relates to a court's subject matter jurisdiction over a case, and therefore presents a question of law over 

which a reviewing court exercises de novo review.  In so doing, it must decide whether the trial court's conclusions are legally 

and logically correct and find support in the facts that appear in the record. 

 
iv. Standing 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule:   

A motion to dismiss properly attacks the jurisdiction of the court, essentially asserting that the plaintiff cannot as a matter of 

law and fact state a cause of action that should be heard by the court.  A motion to dismiss tests, inter alia, whether, on the face 

of the record, the court is without jurisdiction.  An appellate court‟s review of the trial court's ultimate legal conclusion and 

resulting decision to grant the motion to dismiss will be de novo. 

 

The issue of standing implicates subject matter jurisdiction and is therefore a basis for granting a motion to dismiss.  It is the 
burden of the party who seeks the exercise of jurisdiction in his favor clearly to allege facts demonstrating that he is a proper 

party to invoke judicial resolution of the dispute.  It is well established that, in determining whether a court has subject matter 

jurisdiction, every presumption favoring jurisdiction should be indulged.  Because a determination regarding the trial court's 

subject matter jurisdiction raises a question of law, an appellate court‟s review is plenary. 

 

v. Subject Matter Jurisdiction 

 

a. Justiciability 

 

Lee v. Harlow, Adams & Friedman, P.C., 116 Conn. App. 289 (2009) (August 4, 2009; Flynn, C. J.; Trial Court 

– Lewis, J.T.R. and Jennings, J.). 

  

Rule:  

The standard of review for a court's decision on a motion to dismiss is well settled.  A motion to dismiss tests, inter alia, 

whether, on the face of the record, the court is without jurisdiction.  When a court decides a jurisdictional question raised by a 

pretrial motion to dismiss, it must consider the allegations of the complaint in their most favorable light.  In this regard, a court 

must take the facts to be those alleged in the complaint, including those facts necessarily implied from the allegations, 

construing them in a manner most favorable to the pleader.  The motion to dismiss admits all facts that are well pleaded, 

invokes the existing record and must be decided upon that alone.  In an appeal from the granting of a motion to dismiss on the 



ground of subject matter jurisdiction, this court's review is plenary.  Ripeness is a justiciability doctrine, which implicates the 

court's subject matter jurisdiction. 

 

nn. Motion to Open/Set Aside 

 

i. Generally 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule: 

In reviewing a court's ruling on a motion to open, reargue, vacate or reconsider, the appellate court asks only whether the trial 

court acted unreasonably or in clear abuse of its discretion.  When reviewing a decision for an abuse of discretion, every 

reasonable presumption should be given in favor of its correctness. 

 

ii. Default 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

The determination of whether to set aside a default is within the discretion of the trial court and will not be disturbed unless 

that discretion has been abused or where injustice will result.  In the exercise of its discretion, the trial court may consider not 

only the presence of mistake, accident, inadvertence, misfortune or other reasonable cause factors such as the seriousness of the 

default, its duration, the reasons for it and the degree of contumacy involved, but also, the totality of the circumstances, 

including whether the delay has caused prejudice to the nondefaulting party.  Federal courts have established criteria to assess 

whether a party should be relieved from a default.  A widely accepted factor in this determination is whether setting aside the 

default would prejudice the adversary. 

 
iii. Directed Verdict 

 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

p 

Rule:   

"The trial court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the 

evidence….It is a general rule of the law that all judgments are under the control of the court which pronounced them during 

the term at which they are rendered or entered of record, and they may then be set aside or modified by that court.  [T]he proper 

appellate standard of review when considering the action of a trial court granting or denying a motion to set aside a 

verdict…[is] the abuse of discretion standard….In determining whether there has been an abuse of discretion, every reasonable 

presumption should be given in favor of the correctness of the court's ruling….We do not…determine whether a conclusion 
different from the one reached could have been reached….Ultimately, [t]he decision to set aside a verdict entails the exercise of 

a broad legal discretion…that, in the absence of clear abuse, we shall not disturb."  (Internal quotation marks omitted; citations 

omitted.)  

 

In Burton v. Stamford, the Appellate Court held that the trial court did not abuse its discretion in setting aside the directed 

verdict.  The purpose of the motion to set aside "is to ensure the fairness of postverdict trial court procedures…."  "The purpose 

is to protect the litigants, not the trial court."  In addition, "moving to set a verdict aside has the desirable effect of affording the 

trial court an opportunity to reconsider its earlier rulings…."  The court's reconsideration of its earlier decision to grant the 

defendant's motion for a directed verdict was authorized both by statute and our rules of practice.  See General Statutes § 52-

228b; Practice Book § 16-35. 

 
iv. Judgment 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

 

Rule:   

A reviewing court will not undertake a plenary review of the merits of a decision of the trial court to grant or to deny a motion 

to open a judgment.  The only issue on appeal in such a case is whether the trial court acted unreasonably and in clear abuse of 



its discretion.  In determining whether the trial court abused its discretion, the reviewing court must make every reasonable 

presumption in favor of the trial court‟s action. 

 

a. Appeal from Denial Filed More than Twenty Days after Judgment 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 
 

Rule:  

When a motion to open is filed more than twenty days after the judgment, the appeal from the denial of that motion can test 

only whether the trial court abused its discretion in failing to open the judgment and not the propriety of the merits of the 

underlying judgment.  This is so because otherwise the same issues that could have been resolved if timely raised would 

nevertheless be resolved, which would, in effect, extend the time to appeal.  

 

Despite the fact “that there undoubtedly was a miscalculation of damages on at least two of the four counts,” the Supreme 

Court held that the “good cause” showing necessary to open the judgment cannot rely on the merits of the underlying 

judgment.     

 

v. Verdict 
 

a. Generally 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

  

Rule:   

The standard of review governing review of a trial court's denial of a motion to set aside the verdict is well settled.  The trial 

court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the evidence.  The 

trial court should not set aside a verdict where it is apparent that there was some evidence upon which the jury might 

reasonably reach its conclusion, and should not refuse to set it aside where the manifest injustice of the verdict is so plain and 

palpable as clearly to denote that some mistake was made by the jury in the application of legal principles.  Ultimately, the 
decision to set aside a verdict entails the exercise of a broad legal discretion that, in the absence of clear abuse, an appellate 

court shall not disturb. 

 

O’Donnell v. Feneque, 120 Conn. App. 167 (2010) (March 30, 2010; Schaller, J.; Trial Court – Roche, J.). 

 

Rule: 

The standard of review governing review of a trial court's denial of a motion to set aside the verdict is well settled.  The trial 

court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the evidence.  The 

trial court should not set aside a verdict where it is apparent that there was some evidence upon which the jury might 

reasonably reach its conclusion, and should not refuse to set it aside where the manifest injustice of the verdict is so plain and 

palpable as clearly to denote that some mistake was made by the jury in the application of legal principles.  Ultimately, the 

decision to set aside a verdict entails the exercise of a broad legal discretion that, in the absence of clear abuse, a reviewing 
court shall not disturb. 

 

Sawicki v. New Britain General Hospital, 115 Conn. App. 25, cert. granted, 294 Conn. 901 (2009) (June 9, 2009; 

Bishop, J.; Trial Court – Tanzer, J.).
146

 

  

Rule:   

“Our review of the trial court's action on a motion to set aside the verdict involves a determination of whether the trial court 

abused its discretion, according great weight to the action of the trial court and indulging every reasonable presumption in 

favor of its correctness…since the trial judge has had the same opportunity as the jury to view the witnesses, to assess their 

credibility and to determine the weight that should be given to their evidence." 

 

Viejas Band of Kumeyaay Indians v. Lorinsky, 116 Conn. App. 144 (2009) (August 4, 2009; Robinson, J.; Trial 

Court – Hendel, J.T.R.). 

                                                        
146 The defendant‟s petition for certification granted limited to the following issue:  "Did the 

Appellate Court properly determine that the trial court incorrectly denied the plaintiff's 

motion to set aside the verdict based upon juror misconduct?  If the answer is 'yes,' was 
the Appellate Court correct in ordering a new trial?"  



  

Rule:   

The trial court possesses inherent power to set aside a jury verdict which, in the court's opinion, is against the law or the 

evidence.  A reviewing court does not determine whether a conclusion different from the one reached could have been reached.  

The trial court should not set aside a verdict where it is apparent that there was some evidence upon which the jury might 

reasonably reach their conclusion, and should not refuse to set it aside where the manifest injustice of the verdict is so plain and 
palpable as clearly to denote that some mistake was made by the jury in the application of legal principles.  A motion to set 

aside the verdict should be granted if the jury reasonably and legally could not have reached the determination that it did in fact 

reach.  If the jury, without conjecture, could not have found a required element of the cause of action, it cannot withstand a 

motion to set aside the verdict.  Ultimately, the decision to set aside a verdict entails the exercise of a broad legal discretion 

that, in the absence of clear abuse, a reviewing court shall not disturb.  

 

b. Insufficient Evidence 

 

Broadnax v. New Haven, 294 Conn. 280 (2009) (December 15, 2009; Rogers, C. J.; Trial Court – Levin, Munro, 

Corradino, Js.). 

 

Rule:   
"A party challenging the validity of the jury's verdict on grounds that there was insufficient evidence to support such a result 

carries a difficult burden.  In reviewing the soundness of a jury's verdict, we construe the evidence in the light most favorable 

to sustaining the verdict….Furthermore, it is not the function of this court to sit as the seventh juror when we review the 

sufficiency of the evidence…rather, we must determine…whether the totality of the evidence, including reasonable inferences 

therefrom, supports the jury's verdict….[I]f the jury could reasonably have reached its conclusion, the verdict must stand, even 

if this court disagrees with it."  (Citations omitted; internal quotation marks omitted.)  

 

oo. Motion to Reargue/Reconsider 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule: 

In reviewing a court's ruling on a motion to open, reargue, vacate or reconsider, the appellate court asks only whether the trial 

court acted unreasonably or in clear abuse of its discretion.  When reviewing a decision for an abuse of discretion, every 

reasonable presumption should be given in favor of its correctness. 

 

pp. Motion to Strike 

 

i. Generally 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
147

 

  

Rule:   

The standard of review in an appeal challenging a trial court's granting of a motion to strike is well established.  A motion to 

strike challenges the legal sufficiency of a pleading, and, consequently, requires no factual findings by the trial court.  As a 

result, an appellate court‟s review of the trial court's ruling is plenary.  The appellate court takes the facts to be those alleged in 

the pleading that has been stricken and it construes the pleading in the manner most favorable to sustaining its legal 

sufficiency.  

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  
Rule:   

                                                        
147 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



In an appeal from a judgment granting a motion to strike, the appellate court operates in accordance with well established rules.  

Because a motion to strike challenges the legal sufficiency of a pleading and, consequently, requires no factual findings by the 

trial court, appellate review of the trial court's ruling on the defendant's motion to strike is plenary.  The reviewing court takes 

the facts to be those alleged in the complaint that has been stricken and it construes the complaint in the manner most favorable 

to sustaining its legal sufficiency. 

 
qq. Motion to Vacate 

 

Massey v. Branford, 118 Conn. App. 491 (2009), cert. denied, 295 Conn. 913 (2010) (December 22, 2009; Peters, 

J.; Trial Court – Munro, J.). 

 

Rule: 

In reviewing a court's ruling on a motion to open, reargue, vacate or reconsider, the appellate court asks only whether the trial 

court acted unreasonably or in clear abuse of its discretion.  When reviewing a decision for an abuse of discretion, every 

reasonable presumption should be given in favor of its correctness. 

 

rr. Piercing the Corporate Veil 

 

Labbe v. Carusone, 115 Conn. App. 832 (2009) (July 21, 2009, 2009; Hennessy, J.; Trial Court – Walsh, J.T.R.). 

 

Rule:   

Whether the corporate veil should be pierced presents a question of fact such that an appellate court must defer to the trial 

court's findings of fact unless they are clearly erroneous.   

 

Naples v. Keystone Building & Development Corp., 295 Conn. 214 (2010) (March 30, 2010; Majority - Norcott, 

J., Rogers, C. J., Katz, J., Palmer, J., Vertefeuille, J., and McLachlan, J., Concurring – Zarella, J.; Trial Court 

– Stengel, J.T.R.). 

 

Rule:   
Whether the circumstances of a particular case justify the piercing of the corporate veil presents a question of fact.  

Accordingly, an appellate court will review the trial court's decision whether to pierce the corporate veil under the clearly 

erroneous standard of review.  Courts decline to pierce the veil of even the closest corporations in the absence of proof that 

failure to do so will perpetrate a fraud or other injustice. 

 

ss. Plaintiff‟s Verdict, Zero Damages 

 

Froom Development Corp. v. Developers Realty, Inc., 114 Conn. App. 618, cert. denied, 293 Conn. 922 (2009) 

(June 2, 2009; Beach, J.; Trial Court – Adams, J.). 

 

Rule:   

The Appellate Court upheld the jury‟s award of zero damages because it was not “inherently ambiguous.” 
 

Reasoning: 

A verdict is not defective as a matter of law as long as it contains an intelligible finding so that its meaning is clear.  A 

verdict will be deemed intelligible if it clearly manifests the intent of the jury.  The amount of a damage award is a matter 

peculiarly within the province of the trier of fact and if, on the evidence, the jury could reasonably have decided as it did, the 

reviewing court will not find error in the trial court's acceptance of the verdict.  In reviewing the action of the trial court in 

denying a motion to set aside the verdict, the reviewing court‟s primary concern is to determine whether the trial court abused 

its discretion and the reviewing court decides only whether, on the evidence presented, the jury could fairly reach the verdict it 

did.  The trial court's decision is significant because the trial judge has had the same opportunity as the jury to view the 

witnesses, to assess their credibility and to determine the weight that should be given to their evidence.  Moreover, the trial 

judge can gauge the tenor of the trial, as the reviewing court, on the written record, cannot, and can detect those factors, if any, 
that could improperly have influenced the jury.  The appellate court‟s task is to determine whether the total damages awarded 

falls somewhere within the necessarily uncertain limits of fair and reasonable compensation in the particular case.   

 

tt. Pleadings 

 

i. Amendment 

 

a. Generally 



 

Burton v. Stamford, 115 Conn. App. 47, cert. denied, 293 Conn. 912 (2009) (June 9, 2009; Gruendel, J.; Trial 

Court – Jennings, J.). 

 

Rule:   

“Our standard of review…is well settled.  While our courts have been liberal in permitting amendments…this liberality has 
limitations.  Amendments should be made seasonably.  Factors to be considered in passing on a motion to amend are the length 

of the delay, fairness to the opposing parties and the negligence, if any, of the party offering the amendment….The motion to 

amend is addressed to the trial court's discretion which may be exercised to restrain the amendment of pleadings so far as 

necessary to prevent unreasonable delay of the trial….Whether to allow an amendment is a matter left to the sound discretion 

of the trial court.  This court will not disturb a trial court's ruling on a proposed amendment unless there has been a clear abuse 

of that discretion….It is the [defendant's] burden in this case to demonstrate that the trial court clearly abused its discretion." 

 

Canterbury v. Deojay, 114 Conn. App. 695 (2009) (June 2, 2009; Robinson, J.; Trial Court – Booth, J.). 

 

Rule:   

The trial court did not abuse its discretion in denying the defendant‟s motion to amend its answer filed two months after the 

completion of the trial.  The defendant did not include in the motion any reason justifying its delay in filing the motion and 
merely stated that the plaintiff would not be prejudiced should the amendment be allowed. 

 

Reasoning: 

 The standard of review applicable to a court's decision to allow or deny leave to amend is abuse of discretion.  

 The motion to amend is addressed to the trial court's discretion which may be exercised to restrain the amendment of 

pleadings so far as necessary to prevent unreasonable delay of the trial.  Whether to allow an amendment is a matter left to the 

sound discretion of the trial court.  A reviewing court will not disturb a trial court's ruling on a proposed amendment unless 

there has been a clear abuse of that discretion.  It is the burden of the party that requested the amendment to demonstrate that 

the trial court clearly abused its discretion.  The factors to be considered include unreasonable delay, fairness to the opposing 

parties and negligence of the party offering the amendment.  

 The essential tests are whether the ruling of the court will work an injustice to either the plaintiff or the defendant and 
whether the granting of the motion will unduly delay a trial.  The trial court is in the best position to assess the burden which an 

amendment would impose on the opposing party in light of the facts of the particular case. 

 A reviewing court will not interfere with the decision of a trial court not to permit an amendment unless an abuse of 

discretion was clearly evident. 

 

Practice Note: 

1. Include in your request for leave to amend a statement of the reason for any delay in filing the motion.  It is 

insufficient to argue no prejudice to the defendant. 

 

b. Attorney Trial Referee 

 

Ruggiero v. Pellicci, 294 Conn. 473 (2010) (January 19, 2010; Per Curiam; Trial Court – Jennings and Downey, 

Js, and Alfred Hoddinott, Jr., attorney trial referee.). 

 

Rule:   

The court reviewed the attorney trial referee‟s denial of the defendant‟s request for leave to amend his counterclaim for an 

abuse of discretion.  Cf. Moraski v. Connecticut Board of Examiners of Embalmers & Funeral Directors, 291 Conn. 242, 259-

60, 967 A.2d 1199 (2009) (applying abuse of discretion standard to administrative agency's decision to permit department of 

public health to amend its statement of charges filed against licensed embalmer and funeral home).  

 

c. Relation Back Doctrine 

 

Sherman v. Ronco, 294 Conn. 548 (2010) (January 26, 2010; McLachlan, J.; Trial Court – Shortall, J.). 

 

Rule:  Clarification of Prior Case Law  

 

The standard of review of the question of whether an amendment to a pleading relates back for purposes of the state of 

limitations is always de novo. 

 

ii. Construction of 

 



Stein v. Tong, 117 Conn. App. 19 (2009) (September 8, 2009; Harper, J.; Trial Court – Graham, J., and 

Rittenband, J.T.R.). 

 

Rule:   

The interpretation of pleadings presents a question of law over which a reviewing court exercises plenary review. 

 

Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial Court – 

Aronson, J.T.R.). 

  

Rule: 

The interpretation of pleadings is always a question of law for the court.  The modern trend, which is followed in Connecticut, 

is to construe pleadings broadly and realistically, rather than narrowly and technically.  Although essential allegations may not 

be supplied by conjecture or remote implication, the complaint must be read in its entirety in such a way as to give effect to the 

pleading with reference to the general theory upon which it proceeded.  Although our jurisprudence requires courts to interpret 

pleadings broadly, they also must construe them reasonably to contain all that they mean but not in such a way so as to strain 

the bounds of rational comprehension. 

 

uu. Practice Book 
 

i. Construction/Interpretation of Provisions 

 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule:   

The interpretation of the rules of practice is a question of law subject to plenary review. 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

Construction of the rules of practice is a question of law to which plenary review applies. 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 

Rule:  

The interpretation and application of a statute, and thus a Practice Book provision, involves a question of law over which an 

appellate court exercises plenary review. 

 

ii. Violations 
 

Beckenstein Enterprises-Prestige Park, LLC v. Keller, 115 Conn. App. 680, cert. denied, 293 Conn. 916 (2009) 

(July 21, 2009; Robinson, J.; Trial Court – Stevens, J.). 

 

Rule: 

Our Supreme Court has previously afforded trial courts discretion to overlook violations of the rules of practice and to review 

claims brought in violation of those rules as long as the opposing party has not raised a timely objection to the procedural 

deficiency.  The trial court's decision under these circumstances is reviewed under the abuse of discretion standard.  When 

reviewing claims under an abuse of discretion standard, the unquestioned rule is that great weight is due to the action of the 

trial court and every reasonable presumption should be given in favor of its correctness. 

 
vv. Prejudgment Remedy 

 

Crotty v. Tuccio Development, Inc., 119 Conn. App. 775 (2010) (March 16, 2010; Flynn, C. J.; Trial Court – 

Shaban, J.). 

 

Rule:   

The standard of review on appeal of the granting of a prejudgment remedy is very circumscribed.  In its determination of 

probable cause, the trial court is vested with broad discretion which is not to be overruled in the absence of clear error.  In the 



absence of clear error, a reviewing court should not overrule the thoughtful decision of the trial court, which has had an 

opportunity to assess the legal issues which may be raised and to weigh the credibility of at least some of the witnesses.  On 

appeal, therefore, the reviewing court need only decide whether the trial court's conclusions were reasonable under the clear 

error standard. 

 

ww. Prescriptive Easement 
 

140 Main Street-Derby, LLC v. Clark Development, LLC, 116 Conn. App. 188, cert. denied, 293 Conn. 927 

(2009) (August 4, 2009; Beach, J.; Trial Court – Ripley, J.T.R.). 

  

Rule:  

Whether a prescriptive easement has been acquired presents primarily a question of fact for the trier after the nature and 

character of the use and the surrounding circumstances have been considered.  When the factual basis of the court's decision is 

challenged, the reviewing court must determine whether the facts are supported by the evidence or whether they are clearly 

erroneous.  In such cases, the trier's determination of fact will be disturbed only in the clearest of circumstances, where its 

conclusion could not reasonably be reached. 

 

xx. Prior Pending Case Doctrine 
 

Selimoglu v. Phimvongsa, 119 Conn. App. 645, cert. denied, 296 Conn. 902 (2010) (March 2, 2010; Lavine, J.; 

Trial Court – Langenbach, J.). 

 

Rule: 

In order to determine whether the actions are exactly alike, virtually alike or insufficiently similar, a reviewing court must 

examine the pleadings to ascertain whether the actions are brought to adjudicate the same underlying rights of the parties.  The 

trial court's conclusion on the similarities between the cases is subject to the reviewing court‟s plenary review. 

 

yy. Privilege 

 
i. Judicial Proceeding 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
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Rule:   

Whether a communication is published in the course of a judicial proceeding, so as to obtain the benefit of an absolute 

privilege, is a question of law for the court to decide, and an appellate court‟s review is, therefore, plenary. 

 

ii. Quasi-Judicial Proceeding 

 

Morgan v. Bubar, 115 Conn. App. 603 (2009) (July 14, 2009; Beach, J.; Trial Court – Hurley, J.T.R.). 

 

Rule:   

The determination of whether an affirmative action investigation constitutes a quasi-judicial proceeding is a question of law 

over which a reviewing court exercises plenary review.  Whether particular conduct is by its nature part of or in furtherance of 

a quasi-judicial proceeding for the purposes of triggering absolute immunity, however, depends on the particular facts and 

circumstances of each case.  Whether an official is entitled to qualified immunity presents a question of law that must be 

resolved de novo on appeal. 

 

                                                        
148 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 

Whether the Appellate Court, based on the record before it, properly reversed the trial 

court's decision by holding that the existence of an original duty must be determined before 
applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 

that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 
determined that there was no duty in this case?" 



zz. State v. Golding 

 

 See Appeal, Standard of Review, Golding Standard, § X.16.s. 

 

aaa. Statute of Limitations 

 

Watts v. Chittenden, 115 Conn. App. 404, cert. granted, 293 Conn. 932 (2009) (June 30, 2009; Majority – 

Robinson and Lavery, Js., Concurring – Lavine, J.; Trial Court –Hadden, J.T.R.).
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Rule:   

The question of whether a party‟s claim is barred by the statute of limitations is a question of law, which an appellate court 

reviews de novo. 

 

bbb. Statutory Construction 

 

i. Generally 

 

State v. Orr, 291 Conn. 642 (2009) (May 26, 2009; Majority – Vertefeuille, J., Rogers, C. J., Norcott, J., and 

Schaller, J., Concurring – Palmer, J.; Trial Court – Strackbein, J.). 

  

Rule:   

Because statutory construction is a question of law, the appellate court‟s review is de novo. 

 

Grady v. Somers, 294 Conn. 324 (2009) (December 22, 2009; Norcott, J.; Trial Court – Sferrazza, J.). 

 

Rule:   

An appellate court exercises plenary review over a question of statutory interpretation. 

 

ii. Charter or Municipal Ordinance 

 

Lash v. Freedom of Information Commission, 116 Conn. App. 171, cert. granted, 293 Conn. 931 (2009) (August 

4, 2009; Gruendel, J.; Trial Court – Cohn, J.).
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Rule:  

As with any issue of statutory construction, the interpretation of a charter or municipal ordinance presents a question of law, 

over which an appellate court‟s review is plenary. 

 

ccc. Waiver 

 

Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial Court – 

Aronson, J.T.R.). 

 

Rule:   

                                                        
149 The plaintiff‟s petition for certification granted limited to the following issues:  “1. 

Whether the Appellate Court, based on the record before it, properly reversed the trial 
court's decision by holding that the existence of an original duty must be determined before 

applying the continuing course of conduct doctrine to toll the statute of limitations in a 

nonnegligence cause of action for intentional infliction of emotional distress?[;] 2. Assuming 
that the Appellate Court held that the existence of an original duty must be determined 

before applying the continuing course of conduct doctrine, whether that Court properly 

determined that there was no duty in this case?" 
150 Defendant‟s petition for certification is granted limited to the following issues:  1) “Did 

the Appellate Court properly conclude that the plaintiffs had sustained their burden of proof 

that the documents submitted for in camera review were privileged?” and, 2) “Did the 

Appellate Court properly conclude that the named defendant improperly imposed a civil 
penalty on the plaintiffs?” 



Waiver is a question of fact.  As such, an appellate court will review the trial court's decision to determine whether the facts set 

out in the memorandum of decision are supported by the evidence or whether, in light of the evidence and the pleadings in the 

whole record, those facts are clearly erroneous.  The trial court's conclusions must stand unless they are legally or logically 

inconsistent with the facts found or unless they involve the application of some erroneous rule of law material to the case. 

 

i. Contractual Waiver of a Constitutional Right 
 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

 

Rule:  

The standard by which the trial court determines the validity of a contractual waiver of a constitutional right is a question of 

law that is subject to de novo review.  Once that standard has been established, whether a party has waived a constitutional 

right presents a question of fact for the trial court and an appellate court‟s review is limited to whether the finding was clearly 

erroneous.   A finding is clearly erroneous when, although there is evidence to support it, the reviewing court on the entire 

evidence is left with the definite and firm conviction that a mistake has been committed. 

 

17. Trial Court‟s Discretion to Determine Competency of Jurors 
 

State v. Popeleski, 291 Conn. 769 (2009) (May 26, 2009; Per Curiam; Trial Court – Olear, J.). 

 

Rule:   

The trial court is vested with wide discretion in determining the competency of jurors to serve.  The exercise of the trial court's 

discretion will not constitute reversible error unless it has clearly been abused or harmful prejudice appears to have resulted. 

 

18. Vacatur 

 

In re Jorden R., 293 Conn. 539 (2009) (October 6, 2009; Rogers, C. J.; Trial Court – Foley, J.). 

  
Rule:   

Judicial precedents should stand unless a court concludes that the public interest would be served by a vacatur.  Vacatur is 

appropriate when it is in the public interest to prevent a judgment, otherwise unreviewable because of mootness, from 

spawning legal consequences.   

 

When a court determines that it lacks subject matter jurisdiction to consider a claim, any further discussion of the merits of that 

claim is dicta.  Nevertheless, when appellate courts exercise their power to vacate a judgment in the public interest, they have 

the power to explain why they deem it necessary to do so.   

 

19. Waiver 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
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Rule:   

After a court has granted a motion to strike, the plaintiff may either amend his pleadings or, on the rendering of judgment, file 

an appeal.  The choices are mutually exclusive as the filing of an amended pleading operates as a waiver of the right to claim 

that there was error in the sustaining of the motion to strike the original pleading. 

 

Y. MISCELLANEOUS 

 

1. Collateral Estoppel 

 
a. Generally 

 

                                                        
151 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



Byars v. Berg, 116 Conn. App. 843 (2009) (September 8, 2009; Harper, J.; Trial Court – Alvord, J.). 

  

Rule:   

Collateral estoppel, or issue preclusion, is that aspect of res judicata which prohibits the relitigation of an issue when that issue 

was actually litigated and necessarily determined in a prior action between the same parties upon a different claim.  Collateral 

estoppel means simply that when an issue of ultimate fact has once been determined by a valid and final judgment, that issue 
cannot again be litigated between the same parties in any future lawsuit.  Issue preclusion arises when an issue is actually 

litigated and determined by a valid and final judgment, and that determination is essential to the judgment.  Collateral estoppel 

may be invoked against a party to a prior adverse proceeding or against those in privity with that party. 

 

Lyon v. Jones, 291 Conn. 384 (2009) (May 5, 2009; Zarella, J.; Trial Court – Keller, J.). 

 

Rule:   

The common-law doctrine of collateral estoppel, or issue preclusion, embodies a judicial policy in favor of judicial economy, 

the stability of former judgments and finality.  Collateral estoppel, or issue preclusion, is that aspect of res judicata which 

prohibits the relitigation of an issue when that issue was actually litigated and necessarily determined in a prior action between 

the same parties upon a different claim.  For an issue to be subject to collateral estoppel, it must have been fully and fairly 

litigated in the first action.  It also must have been actually decided and the decision must have been necessary to the judgment.  
 

An issue is actually litigated if it is properly raised in the pleadings or otherwise, submitted for determination, and in fact 

determined.  An issue is necessarily determined if, in the absence of a determination of the issue, the judgment could not have 

been validly rendered.  If an issue has been determined, but the judgment is not dependent on the determination of the issue, 

the parties may relitigate the issue in a subsequent action.  Findings on nonessential issues usually have the characteristics of 

dicta. 

 

Massey v. Branford, 119 Conn. App. 453, cert. denied, 295 Conn. 921 (2010) (February 23, 2010; DiPentima, J.; 

Trial Court – Scholl, J.). 

 

Rule:   
Claim preclusion (res judicata) and issue preclusion (collateral estoppel) have been described as related ideas on a continuum.  

Whether to apply either doctrine in any particular case should be made based upon a consideration of the doctrine's underlying 

policies, namely, the interests of the defendant and of the courts in bringing litigation to a close and the competing interest of 

the plaintiff in the vindication of a just claim.  The judicial doctrines of res judicata and collateral estoppel are based on the 

public policy that a party should not be able to relitigate a matter which it already has had an opportunity to litigate.  

 

The doctrine of res judicata holds that an existing final judgment rendered upon the merits without fraud or collusion, by a 

court of competent jurisdiction, is conclusive of causes of action and of facts or issues thereby litigated as to the parties and 

their privies in all other actions in the same or any other judicial tribunal of concurrent jurisdiction.  If the same cause of action 

is again sued on, the judgment is a bar with respect to any claims relating to the cause of action which were actually made or 

which might have been made.  Res judicata bars not only subsequent relitigation of a claim previously asserted, but subsequent 

relitigation of any claims relating to the same cause of action which might have been made.  
 

Collateral estoppel, or issue preclusion, is that aspect of res judicata which prohibits the relitigation of an issue when that issue 

was actually litigated and necessarily determined in a prior action between the same parties upon a different claim.  Collateral 

estoppel means simply that when an issue of ultimate fact has once been determined by a valid and final judgment, that issue 

cannot again be litigated between the same parties in any future lawsuit.  Issue preclusion arises when an issue is actually 

litigated and determined by a valid and final judgment, and that determination is essential to the judgment. 

 

Collateral estoppel is that aspect of res judicata which is concerned with the effect of a final judgment on the subsequent 

litigation of a different cause of action involving some of the issues determined in a former action between the parties.  A prior 

judgment between the parties has been held to operate as an estoppel in a suit on a cause of action different from that forming 

the basis for the original suit only as to those matters in issue or points controverted, upon the determination of which the 
finding or verdict was rendered. 

 

In deciding whether the doctrine of res judicata is determinative, a court will begin with the question of whether the second 

action stems from the same transaction as the first.  Our courts have adopted a transactional test as a guide to determining 

whether an action involves the same claim as an earlier action so as to trigger operation of the doctrine of res judicata.  The 

claim that is extinguished by the judgment in the first action includes all rights of the plaintiff to remedies against the defendant 

with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.  What 

factual grouping constitutes a transaction, and what groupings constitute a series, are to be determined pragmatically, giving 



weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a 

convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or business understanding or 

usage. 

 

It is the settled rule that a judgment is final not only as to every matter which was offered to sustain the claim, but also as to 

any other admissible matter which might have been offered for that purpose.  The rule of claim preclusion prevents reassertion 
of the same claim regardless of what additional or different evidence or legal theories might be advanced in support of it. 

 

b. Collateral Estoppel v. Mootness 

 

Wilcox v. Webster Ins., Inc., 294 Conn. 206 (2009) (November 24, 2009; Zarella, J.; Trial Court – Zoarski, 

J.T.R., and Robinson, J.). 

 

Rule: 

The defendant confused the concepts of collateral estoppel and mootness.  The court explains the difference. 

 

Reasoning: 

 Mootness is a question of justiciability that implicates a court‟s subject matter jurisdiction.  Justiciability requires:  1) 
that there be an actual controversy between or among the parties to the dispute; 2) that the interests of the parties be adverse; 3) 

that the matter in controversy be capable of being adjudicated by judicial power; and, 4) that the determination of the 

controversy will result in practical relief to the complainant.  A case is considered moot if an appellate court cannot grant the 

appellant any practical relief through its disposition of the merits. 

 The concepts of mootness and collateral estoppel are separate and distinct.  Collateral estoppel is an affirmative 

defense that may be waived if not properly pleaded.  Mootness, on the other hand, is a justiciability doctrine that implicates this 

court's subject matter jurisdiction; and, thus, cannot be waived and can be raised at any time.  Unlike mootness, the doctrine of 

collateral estoppel does not implicate a court's subject matter jurisdiction.   Even when applicable, therefore, collateral estoppel 

does not mandate dismissal of a case.  

 The common-law doctrine of collateral estoppel, or issue preclusion, embodies a judicial policy in favor of judicial 

economy, the stability of former judgments and finality.  Collateral estoppel prohibits the relitigation of an issue when that 
issue was actually litigated and necessarily determined in a prior action between the same parties or those in privity with them 

upon a different claim.  For an issue to be subject to collateral estoppel, it must have been fully and fairly litigated in the first 

action.  It also must have been actually decided and the decision must have been necessary to the judgment.  Although most 

defenses cannot be considered on a motion to dismiss, a trial court can properly entertain a motion to dismiss that raises 

collateral estoppel grounds. 

 

2. Interest 

 

a. General Statutes § 37-3a, Rate Recoverable as Damages; Rate on Debt Arising out of Hospital 

Services. 

 

Kovacs Construction Corp. v. Water Pollution & Control Authority, 120 Conn. App. 646 (2010) (April 27, 

2010; Alvord, J.; Trial Court – Shaban, J.). 

 

Rule:   

The trial court was well within the exercise of its sound discretion when it declined to award prejudgment interest pursuant to 

General Statutes § 37-3a.  A plaintiff's burden of demonstrating that the retention of money is wrongful requires more than 

demonstrating that the opposing party detained money when it should not have done so.  The fact that an award of such interest 

is discretionary and subject to equitable considerations, rather than automatic, reflects the reality that not all improper 

detentions of money are wrongful.  In this case, the Appellate Court the trial court‟s holding that, before such interest could be 

awarded, the plaintiff would have to demonstrate that the defendant acted in bad faith.  

 

3. Legislative Inaction, Tacit Approval  
 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   

Legislative inaction over a number of years may be viewed as legislative approval of the Supreme or Appellate Court‟s 

construction of a statutory provision. 

 



4. Notice 

 

a. Definition 

 

Middlesex Mutual Assurance Co. v. Komondy, 120 Conn. App. 117 (2010) (March 30, 2010; Majority – Beach 

and Robinson, Js., Concurring and Dissenting – McDonald, J.; Trial Court – Holzberg, J.). 

 

Rule:   

The concept of notice concerns notions of fundamental fairness, affording the parties the opportunity to be appraised when 

their interests are implicated in a given matter.  Notice is not a rigid concept.  The modern approach to notice giving attaches 

primary important to actual notice and treats technical compliance with notice procedures as a secondary consideration.   

 

b. To Spouse of Claimant 

 

Middlesex Mutual Assurance Co. v. Komondy, 120 Conn. App. 117 (2010) (March 30, 2010; Majority – Beach 

and Robinson, Js., Concurring and Dissenting – McDonald, J.; Trial Court – Holzberg, J.). 

 

Rule:   
The defendant‟s motion to vacate the arbitration award was not timely filed since it was filed more than 30 days after notice of 

the award.  Notice of the award, which was addressed only to the defendant‟s husband, was considered to be adequate notice to 

the defendant because he had apparent authority to accept the same.  The finding of apparent authority was based on evidence 

that the defendant‟s husband handled all of the defendant‟s communications with the plaintiff and the defendant never 

informed anyone that she should be the point of contact instead of her husband.    

 

Reasoning: 

Apparent authority must be derived not from the acts of the agent, but from the acts of his principal.  The acts of the 

principal must be such that:  1) the principal held the agent out as possessing sufficient authority to embrace the act in question, 

or knowingly permitted him to act as having such authority; and, 2) in consequence thereof the person dealing with the agent, 

acting in good faith, reasonably believed, under all the circumstances, that the agent had the necessary authority.  A course of 
conduct may give rise to the apparent authority of one spouse to act on behalf of the other.  A spouse habitually permitted by 

the other spouse to attend to some of his or her business matters may be found to have authority to transact all of his or her 

business affairs.  An act routinely performed by one spouse for the other may give rise to apparent authority for that spouse to 

perform the same or a closely related act. 

 

5. Piercing the Corporate Veil 

 

Labbe v. Carusone, 115 Conn. App. 832 (2009) (July 21, 2009, 2009; Hennessy, J.; Trial Court – Walsh, J.T.R.). 

 

Rule:   

The record was clear that the defendant did not have the unity of interest and ownership such that the independence of the 

corporations and the defendant ceased to exist; there was no present control used by the defendant to commit fraud, nor was the 
alleged control the proximate cause of the loss complained of. 

 

Reasoning: 

Courts will disregard the fiction of a separate legal entity to pierce the shield of immunity afforded by the corporate 

structure in a situation in which the corporate entity has been so controlled and dominated that justice requires liability to be 

imposed on the real actor.  This state recognizes two theories under which it will permit the protection of the corporate 

structure to be set aside:  1) the instrumentality rule; and, 2) the identity rule.  

The instrumentality rule requires proof of three elements:  1) control, not mere majority or complete stock control, but 

complete domination, not only of finances but of policy and business practice in respect to the transaction attacked so that the 

corporate entity as to this transaction had at the time no separate mind, will or existence of its own; 2) that such control must 

have been used by the defendant to commit fraud or wrong, to perpetrate the violation of a statutory or other positive legal 
duty, or a dishonest or unjust act in contravention of the plaintiff's legal rights; and, 3) that the aforesaid control and breach of 

duty must proximately cause the injury or unjust loss complained of.  

The identity rule has been stated as follows:  If the plaintiff can show that there was such a unity of interest and ownership that 

the independence of the corporations had in effect ceased or had never begun, an adherence to the fiction of separate identity 

would serve only to defeat justice and equity by permitting the economic entity to escape liability arising out of an operation 

conducted by one corporation for the benefit of the whole enterprise. 

 

Lewis v. Frazao Building Corp., 115 Conn. App. 324 (2009) (June 23, 2009; Bishop, J.; Trial Court – Miller, J.). 



 

Rule:   

See Lewis v. Frazao Building Corp., 336-37, for a statement of the instrumentality test for piercing the corporate veil.  The 

Appellate Court held that there was insufficient evidence to support finding Dennis Frazao individually liable.  Frazao did not 

meet the first prong of the instrumentality test because he did not have complete dominion over Frazao Building Corp.  Frazao 

did not own any shares and did not have control over the company checkbook.  
 

Naples v. Keystone Building & Development Corp., 295 Conn. 214 (2010) (March 30, 2010; Majority - Norcott, 

J., Rogers, C. J., Katz, J., Palmer, J., Vertefeuille, J., and McLachlan, J., Concurring – Zarella, J.; Trial Court 

– Stengel, J.T.R.). 

 

Rule:   

The concept of piercing the corporate veil is equitable in nature.  No hard and fast rule, however, as to the conditions under 

which the entity may be disregarded can be stated as they vary according to the circumstances of each case.  Ordinarily the 

corporate veil is pierced only under exceptional circumstances, for example, where the corporation is a mere shell, serving no 

legitimate purpose, and used primarily as an intermediary to perpetuate fraud or promote injustice.  The improper use of the 

corporate form is the key to the inquiry, as it is true that courts will disregard legal fictions, including that of a separate 

corporate entity, when they are used for fraudulent or illegal purposes.   
 

Courts will disregard the fiction of a separate legal entity to pierce the shield of immunity afforded by the corporate structure in 

a situation in which the corporate entity has been so controlled and dominated that justice requires liability to be imposed on 

the real actor.  Our courts have disregarded the corporate entity and imposed individual stockholder liability when a 

corporation is a mere instrumentality or agent of another corporation or individual owning all or most of its stock. 

 

Two rules applicable to the determination of whether the corporate structure of a defendant may properly be disregarded are the 

instrumentality rule or the identity rule.  The instrumentality rule requires, in any case but an express agency, proof of three 

elements:  1) control, not mere majority or complete stock control, but complete domination, not only of finances but of policy 

and business practice in respect to the transaction attacked so that the corporate entity as to this transaction had at the time no 

separate mind, will or existence of its own; (2) that such control must have been used by the defendant to commit fraud or 
wrong, to perpetrate the violation of a statutory or other positive legal duty, or a dishonest or unjust act in contravention of the 

plaintiff's legal rights; and, 3) that the aforesaid control and breach of duty must proximately cause the injury or unjust loss 

complained of.  

 

The identity rule has been stated as follows:  If the plaintiff can show that there was such a unity of interest and ownership that 

the independence of the corporations had in effect ceased or had never begun, an adherence to the fiction of separate identity 

would serve only to defeat justice and equity by permitting the economic entity to escape liability arising out of an operation 

conducted by one corporation for the benefit of the whole enterprise. 

 

Courts, in assessing whether an entity is dominated or controlled, have looked for the presence of a number of factors.  Those 

include:  1) the absence of corporate formalities; 2) inadequate capitalization; 3) whether funds are put in and taken out of the 

corporation for personal rather than corporate purposes; 4) overlapping ownership, officers, directors, personnel; 5) common 
office space, address, phones; 6) the amount of business discretion by the allegedly dominated corporation; 7) whether the 

corporations dealt with each other at arm's length; 8) whether the corporations are treated as independent profit centers; 9) 

payment or guarantee of debts of the dominated corporation; and, 10) whether the corporation in question had property that 

was used by other of the corporations as if it were its own. 

 

Utzler v. Braca, 115 Conn. App. 261 (2009) (June 23, 2009; Peters, J.; Trial Court – Hiller and Tyma, Js., and 

Cocco, J.T.R.). 

 

Rule:   

The Appellate Court was persuaded that the record amply supported the trial court's findings that the defendant may be held 

personally liable to the plaintiff for damages under the instrumentality rule for “piercing the corporate veil."  
 

Reasoning: 

In the usual veil piercing case, a court is asked to disregard a corporate entity so as to make available the personal 

assets of its owners to satisfy a liability of the entity.  In Connecticut a court will disregard the corporate structure and pierce 

the corporate veil only under exceptional circumstances, for example, where the corporation is a mere shell, serving no 

legitimate purpose, and used primarily as an intermediary to perpetuate fraud or promote injustice.  A court may properly 

disregard a corporate entity that satisfied the elements of either the "instrumentality rule" or the "identity rule."  



Under the instrumentality rule, a shareholder, director, or officer of a corporate entity can be held personally liable for 

corporate actions that, in economic reality, are those of the individual.  Our courts have consistently held that the 

instrumentality rule requires proof of three elements:  1) Control, not mere majority or complete stock control, but complete 

domination, not only of finances but of policy and business practice in respect to the transaction attacked so that the corporate 

entity as to this transaction had at the time no separate mind, will or existence of its own; 2) that such control must have been 

used by the defendant to commit fraud or wrong, to perpetrate the violation of a statutory or other positive legal duty, or a 
dishonest or unjust act in contravention of plaintiff's legal rights; and, 3) that the aforesaid control and breach of duty must 

proximately cause the injury or unjust loss complained of.  

 

6. Practice Book 

 

a. Construction/Interpretation of 

 

 See Miscellaneous, Statutory Construction, Practice Book, § Y.9.k. 

 

b. Purpose 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

The design of the rules of practice is both to facilitate business and to advance justice; they will be interpreted liberally in any 

case where it shall be manifest that a strict adherence to them will work surprise or injustice.  Rules of practice must be 

construed reasonably and with consideration of this purpose.  Rules are a means to justice, and not an end in themselves; their 

purpose is to provide for a just determination of every proceeding.  

 

Tuccio v. Garamella, 114 Conn. App. 205 (2009) (May 5, 2009; Stoughton, J.; Trial Court – Shaban, J.). 

 

Rule:   
The design of the rules of practice is both to facilitate business and to advance justice; they will be interpreted liberally in any 

case where it shall be manifest that a strict adherence to them will work surprise or injustice.  Rules are a means to justice, and 

not an end in themselves.  Our practice does not favor the termination of proceedings without a determination of the merits of 

the controversy where that can be brought about with due regard to necessary rules of procedure.   

 

7. Pro Se Representation 

 

a. Generally 

 

Anghel v. Saint Francis Hospital & Medical Center, 118 Conn. App. 139 (2009), cert. denied, 294 Conn. 932 

(2010) (November 24, 2009; Per Curiam; Trial Court – Prescott, J.). 

 
Rule:   

Where a layman appears pro se, the court follows a liberal policy and carefully considers a pro se party‟s claims as far as they 

are fairly presented upon the record to ensure that no injustice has been done to him under the law.  Nevertheless, while a 

plaintiff is afforded latitude, the court is equally cognizant that the right to self-representation provides no attendant license not 

to comply with relevant rules of procedure and substantive law. 

 

Flater v. Grace, 291 Conn. 410 (2009) (May 5, 2009; Katz, J.; Trial Court – Graham and Elgo, Js.). 

  

Rule: 

It is the established policy of the Connecticut courts to be solicitous of pro se litigants and when it does not interfere with the 

rights of other parties to construe the rules of practice liberally in favor of the pro se party.  The right of self-representation, 
however, provides no attendant license not to comply with relevant rules of procedural and substantive law.  

 

b. Wrongful Death Claim 

 

Ellis v. Cohen, 118 Conn. App. 211 (2009) (December 1, 2009; Alvord, J.; Trial Court – McWeeny, J., and 

Graham, J.). 

 

Rule:   



A pro se plaintiff may not represent an estate in a wrongful death claim.   

 

The authorization to appear pro se is limited to representing one‟s own cause and does not permit individuals to appear in a 

representative capacity.  An estate is not a legal entity; it can neither sue or be sued.  General Statutes § 52-555 creates a cause 

of action for wrongful death that is maintainable on behalf of the estate only by an executor or administrator.  Although the 

statute vests standing to bring such an action exclusively in the administrator or executor, it does not create an individual right 
of action.  Thus, an executor who brings an action pursuant to § 52-555 does so in his representative, fiduciary capacity, not as 

an individual plaintiff.  Because the executor‟s “own cause” of action is not before the court, he has no right of self-

representation, even if he is the “real party in interest.”      

 

8. Res Judicata 

 

a. Generally 

 

Massey v. Branford, 119 Conn. App. 453, cert. denied, 295 Conn. 921 (2010) (February 23, 2010; DiPentima, J.; 

Trial Court – Scholl, J.). 

 

Rule:   
Claim preclusion (res judicata) and issue preclusion (collateral estoppel) have been described as related ideas on a continuum.  

Whether to apply either doctrine in any particular case should be made based upon a consideration of the doctrine's underlying 

policies, namely, the interests of the defendant and of the courts in bringing litigation to a close and the competing interest of 

the plaintiff in the vindication of a just claim.  The judicial doctrines of res judicata and collateral estoppel are based on the 

public policy that a party should not be able to relitigate a matter which it already has had an opportunity to litigate.  

 

The doctrine of res judicata holds that an existing final judgment rendered upon the merits without fraud or collusion, by a 

court of competent jurisdiction, is conclusive of causes of action and of facts or issues thereby litigated as to the parties and 

their privies in all other actions in the same or any other judicial tribunal of concurrent jurisdiction.  If the same cause of action 

is again sued on, the judgment is a bar with respect to any claims relating to the cause of action which were actually made or 

which might have been made.  Res judicata bars not only subsequent relitigation of a claim previously asserted, but subsequent 
relitigation of any claims relating to the same cause of action which might have been made.  

 

Collateral estoppel, or issue preclusion, is that aspect of res judicata which prohibits the relitigation of an issue when that issue 

was actually litigated and necessarily determined in a prior action between the same parties upon a different claim.  Collateral 

estoppel means simply that when an issue of ultimate fact has once been determined by a valid and final judgment, that issue 

cannot again be litigated between the same parties in any future lawsuit.  Issue preclusion arises when an issue is actually 

litigated and determined by a valid and final judgment, and that determination is essential to the judgment. 

 

Collateral estoppel is that aspect of res judicata which is concerned with the effect of a final judgment on the subsequent 

litigation of a different cause of action involving some of the issues determined in a former action between the parties.  A prior 

judgment between the parties has been held to operate as an estoppel in a suit on a cause of action different from that forming 

the basis for the original suit only as to those matters in issue or points controverted, upon the determination of which the 
finding or verdict was rendered. 

 

In deciding whether the doctrine of res judicata is determinative, a court will begin with the question of whether the second 

action stems from the same transaction as the first.  Our courts have adopted a transactional test as a guide to determining 

whether an action involves the same claim as an earlier action so as to trigger operation of the doctrine of res judicata.  The 

claim that is extinguished by the judgment in the first action includes all rights of the plaintiff to remedies against the defendant 

with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.  What 

factual grouping constitutes a transaction, and what groupings constitute a series, are to be determined pragmatically, giving 

weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a 

convenient trial unit, and whether their treatment as a unit conforms to the parties' expectations or business understanding or 

usage. 
 

It is the settled rule that a judgment is final not only as to every matter which was offered to sustain the claim, but also as to 

any other admissible matter which might have been offered for that purpose.  The rule of claim preclusion prevents reassertion 

of the same claim regardless of what additional or different evidence or legal theories might be advanced in support of it. 

 

9. Statutory Construction 

 

a. Generally  



 

Bennett v. New Milford Hospital, Inc., 117 Conn. App. 535 (2009) (October 13, 2009; Bishop, J.; Trial Court – 

Sheedy, J.). 

  

Rule:  

When interpreting a statute, it is the fundamental objective of the court to ascertain and give effect to the apparent intent of the 
legislature.  In other words, the court seeks to determine the meaning of the statutory language as applied to the facts of the 

case, including whether the language actually does apply.  In seeking to determine that meaning, under General Statute § 1-2z, 

the court must first consider the text of the statute itself and its relationship to other statutes.  If after doing so, the meaning of 

the text is plain and unambiguous, and does not yield absurd or unworkable results, extratextual evidence of the meaning of the 

statute shall not be considered.  If, on the other hand, the meaning of the statute is not plain and unambiguous, then the court 

looks for interpretative guidance to the legislative history and circumstances surrounding the statute‟s enactment, to the 

legislative policy it was designed to implement, and to its relationship to existing legislation and common law principles 

governing the same general subject matter. 

 

The court in Bennett did not consider extratextual evidence. 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   

See Cruz v. Montanez, 367-68. 

 

Dias v. Grady, 292 Conn. 350 (2009) (July 7, 2009; Rogers, C. J.; Trial Court – Sferrazza, J.). 

 

Rule:  

When interpreting a statute, it is the fundamental objective of the court to ascertain and give effect to the apparent intent of the 

legislature.  In other words, the court seeks to determine the meaning of the statutory language as applied to the facts of the 

case, including whether the language actually does apply.  In seeking to determine that meaning, under General Statute § 1-2z, 
the court must first consider the text of the statute itself and its relationship to other statutes.  If after doing so, the meaning of 

the text is plain and unambiguous, and does not yield absurd or unworkable results, extratextual evidence of the meaning of the 

statute shall not be considered.  If, on the other hand, the meaning of the statute is not plain and unambiguous, then the court 

looks for interpretative guidance to the legislative history and circumstances surrounding the statute‟s enactment, to the 

legislative policy it was designed to implement, and to its relationship to existing legislation and common law principles 

governing the same general subject matter. 

 

The court in Dias considered extratextual evidence. 

 

Grady v. Somers, 294 Conn. 324 (2009) (December 22, 2009; Norcott, J.; Trial Court – Sferrazza, J.). 

 

Rule:   
“The principles that govern statutory construction are well established.  When construing a statute, [o]ur fundamental objective 

is to ascertain and give effect to the apparent intent of the legislature….In other words, we seek to determine, in a reasoned 

manner, the meaning of the statutory language as applied to the facts of [the] case, including the question of whether the 

language actually does apply….In seeking to determine that meaning, General Statutes § 1-2z directs us first to consider the 

text of the statute itself and its relationship to other statutes.  If, after examining such text and considering such relationship, the 

meaning of such text is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence of the 

meaning of the statute shall not be considered….When a statute is not plain and unambiguous, we also look for interpretive 

guidance to the legislative history and circumstances surrounding its enactment, to the legislative policy it was designed to 

implement, and to its relationship to existing legislation and common law principles governing the same general subject 

matter…."  (Citation omitted; internal quotation marks omitted.)  

 

In re Jorden R., 293 Conn. 539 (2009) (October 6, 2009; Rogers, C. J.; Trial Court – Foley, J.). 

  

Rule:   

When construing a statute, the court‟s fundamental objective is to ascertain and give effect to the apparent intent of the 

legislature.  In seeking to determine that meaning, General Statutes § 1-2z directs the court first to consider the text of the 

statute itself and its relationship to other statutes.  If, after examining such text and considering such relationship, the meaning 

of such text is plain and unambiguous and does not yield absurd or unworkable results, extratextual evidence of the meaning of 

the statute shall not be considered. 
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b. Ambiguity 

 

State v. Orr, 291 Conn. 642 (2009) (May 26, 2009; Majority – Vertefeuille, J., Rogers, C. J., Norcott, J., and 

Schaller, J., Concurring – Palmer, J.; Trial Court – Strackbein, J.). 

 
Rule: 

Significantly, the test to determine ambiguity is whether the statute, when read in context, is susceptible to more than one 

reasonable interpretation.  If the text of the statute at issue, considering its relationship to other statutes, as applied to the facts 

of the case, would permit more than one likely or plausible meaning, its meaning cannot be said to be plain and unambiguous. 

 

c. Consistent Body of Law 

 

Aspetuck Valley Country Club, Inc. v. Weston, 292 Conn. 817 (2009) (August 4, 2009; Vertefeuille, J.; Trial 

Court – Gilardi, J.). 

 

Rule:   

Statutes should be construed, where possible, so as to create a rational, coherent and consistent body of law. 
 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

Statutes should be construed, where possible, so as to create a rational, coherent and consistent body of law. 

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule: 
“Because we presume that the legislature has created a harmonious body of law, we look to related provisions as part of our 

statutory construction.” 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 

Rule:   

In construing a statute, it is well settled that a court looks to the broader statutory scheme to ensure the coherency of our 

construction because it is presumed the legislature created a harmonious and consistent body of law. 

 

d. Court May Not Rewrite Statute 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule: 

A court must construe a statute as written.  Courts may not by construction supply omissions or add exceptions merely because 

it appears that good reasons exist for adding them.  The intent of the legislature, as this court has repeatedly observed, is to be 

found not in what the legislature meant to say, but in the meaning of what it did say.  It is axiomatic that the court itself cannot 

rewrite a statute to accomplish a particular result.  That is the function of the legislature. 

 

e. Directory or Mandatory Provision 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 

Rule:   

The test to be applied in determining whether a statute is mandatory or directory is whether the prescribed mode of action is the 

essence of the thing to be accomplished, or in other words, whether it relates to a matter of substance or a matter of 

convenience.  If it is a matter of substance, the statutory provision is mandatory.  If, however, the provision is designed to 

secure order, system and dispatch in the proceedings, it is generally held to be directory.  Definitive words, such as “must” or 



“shall”, ordinarily express legislative mandates of nondirectory nature.  As the Supreme Court recently noted, "the word shall 

creates a mandatory duty when it is juxtaposed with [a] substantive action verb."  

 

f. General Statutes § 1-2z; Plain Meaning Rule 

 

Aspetuck Valley Country Club, Inc. v. Weston, 292 Conn. 817 (2009) (August 4, 2009; Vertefeuille, J.; Trial 

Court – Gilardi, J.). 

  

Rule:   

When construing a statute, the court‟s fundamental objective is to ascertain and give effect to the apparent intent of 

the legislature.  In other words, the court seeks to determine, in a reasoned manner, the meaning of the statutory language as 

applied to the facts of the case, including the question of whether the language actually does apply.  In seeking to determine the 

meaning of a statute, General Statutes § 1-2z directs the court first to consider the text of the statute itself and its relationship to 

other statutes.  If, after examining such text and considering such relationship, the meaning of such text is plain and 

unambiguous and does not yield absurd or unworkable results, extratextual evidence of the meaning of the statute shall not be 

considered. 

 

The test to determine ambiguity is whether the statute, when read in context, is susceptible to more than one reasonable 
interpretation.  If the court finds that the text is susceptible to more than one reasonable interpretation, then the statutory 

language is not plain and unambiguous. 

   

When a statute is not plain and unambiguous, the court also looks for interpretive guidance to the legislative history and the 

circumstances surrounding its enactment, to the legislative policy it was designed to implement, and to its relationship to 

existing legislation and common law principles governing the same general subject matter.   

 

State v. Orr, 291 Conn. 642 (2009) (May 26, 2009; Majority – Vertefeuille, J., Rogers, C. J., Norcott, J., and 

Schaller, J., Concurring – Palmer, J.; Trial Court – Strackbein, J.). 

 

Rule:   
See State v. Orr, 651-52. 

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule: 

See Tayco v. Planning & Zoning Commission, p. 679-681.  

 

g. Legislature Does Not Enact Meaningless Statutes, Provisions, Etc. 

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule:   

It is a basic tenet of statutory construction that the legislature does not intend to enact meaningless provisions. 

 

h. No Superfluous Language 

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule:  

In construing statutes, a court will presume that there is a purpose behind every sentence, clause, or phrase used in an act and 
that no part of a statute is superfluous. 

 

i. Omission of Phrase in Same/Similar Statute 

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule: 

https://www.lexis.com/research/buttonTFLink?_m=12db109c894d5265730ad10609eadd34&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b292%20Conn.%20817%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=59&_butInline=1&_butinfo=CONN.%20GEN.%20STAT.%201-2Z&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzW-zSkAA&_md5=5a6de34fc45001d247767940c2371ba9


When legislature uses word or phrase in one part of statute, its failure to use that word or phrase in another part of statute is 

deliberate. 

When a statute, with reference to one subject contains a given provision, the omission of such provision from a similar statute 

concerning a related subject is significant to show that a different intention existed. 

 

j. Ordinary Meaning 

 

Aspetuck Valley Country Club, Inc. v. Weston, 292 Conn. 817 (2009) (August 4, 2009; Vertefeuille, J.; Trial 

Court – Gilardi, J.). 

 

Rule:   

Terms in a statute are to be assigned their ordinary meaning, unless context dictates otherwise. 

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule: 

In the absence of a statutory definition, words and phrases in a particular statute are to be construed according to their common 

usage.  To ascertain that usage, the court looks to the dictionary definition of the term.   

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

  

Rule: 

When the ordinary meaning of a word or phrase leaves no room for ambiguity, the mere fact that the parties advance different 

interpretations of the language in question does not necessitate a conclusion that the language is ambiguous. 

 
k. Practice Book 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   

In interpreting our rules of practice, the courts are guided by the principles governing statutory interpretation. 

 

Wiseman  v. Armstrong, 295 Conn. 94 (2010) (March 9, 2010; Majority – Vertefeuille, Norcott, Palmer, Zarella 

and McLachlan, Js., Dissenting – Rogers, C. J., and Katz, J.; Trial Court – Langenbach, J.). 

 

Rule:  
The interpretive construction of the rules of practice is to be governed by the same principles as those regulating statutory 

interpretation. 

 

l. Presumption to Change Existing Law 

 

Corneroli v. D’Amico, 116 Conn. App. 59, cert. denied, 293 Conn. 928 (2009) (July 28, 2009; Flynn, C. J.; Trial 

Court – Jones, J.). 

  

Rule:   

In interpreting the actions of the legislature, the courts presume that in enacting a statute, the legislature intended a change in 

existing law.  Such presumption may be rebutted by contrary evidence of the legislative intent in the particular case. 
 

m. Rational Result Intended 

 

Tayco Corp. v. Planning & Zoning Commission, 294 Conn. 673 (2010) (February 2, 2010; McLachlan, J.; Trial 

Court – Corradino, J., and Zoarski, J.T.R.). 

 

Rule: 

“We construe a statute in a manner that will not thwart its intended purpose or lead to absurd results…We must avoid a 

construction that fails to attain a rational and sensible result that bears directly on the purpose the legislature sought to 

achieve."  "In construing a statute, common sense must be used and courts must assume that a reasonable and rational result 

was intended." 



 

n. Reasonable Result 

 

Aspetuck Valley Country Club, Inc. v. Weston, 292 Conn. 817 (2009) (August 4, 2009; Vertefeuille, J.; Trial 

Court – Gilardi, J.). 

  
Rule:   

In construing a statute, common sense must be used and courts must assume that a reasonable and rational result was intended.  

The court must avoid a construction that fails to attain a rational and sensible result that bears directly on the purpose the 

legislature sought to achieve.  If there are two possible interpretations of a statute, the court will adopt the more reasonable 

construction over one that is unreasonable. 

 

o. Retroactive v. Prospective Effect 

 

Samuels v. Commissioner of Correction, 117 Conn. App. 740 (2009) (October 27, 2009; Flynn, C. J.; Trial 

Court – Fuger, J.). 

 

Rule:   
It is axiomatic that, whether to apply a statute retroactively or prospectively depends upon the intent of the legislature in 

enacting the statute.  In seeking to discern that intent, a court's point of departure is General Statutes § 55-3, which our 

Supreme Court has uniformly interpreted as a rule of presumed legislative intent that statutes affecting substantive rights shall 

apply prospectively only.  The legislature only rebuts this presumption when it clearly and unequivocally expresses its intent 

that the legislation shall apply retrospectively.  As a corollary to this principle, our Supreme Court also has presumed that 

procedural or remedial statutes are intended to apply retroactively absent a clear expression of legislative intent to the contrary.  

While there is no precise definition of either substantive or procedural law, it is generally agreed that a substantive law creates, 

defines and regulates rights while a procedural law prescribes the methods of enforcing such rights or obtaining redress. 

 

p. Statutory Silence 

 

State v. Orr, 291 Conn. 642 (2009) (May 26, 2009; Majority – Vertefeuille, J., Rogers, C. J., Norcott, J., and 

Schaller, J., Concurring – Palmer, J.; Trial Court – Strackbein, J.). 

 

Rule: 

Statutory silence does not necessarily equate to ambiguity.   

 

q. Title of Statute 

 

Snowdon v. Grillo, 114 Conn. App. 131 (2009) (May 5, 2009; Lavine, J.; Trial Court – Sferrazza, J., and 

Klaczak, J.T.R.). 

 

Rule:   
Although the title of a statute provides some evidence of its meaning, the title is not determinative of its meaning.  Our 

Supreme Court has stated that boldface catchlines in the titles of statutes, "are intended to be informal brief descriptions of the 

contents of the [statutory] sections….These boldface descriptions should not be read or considered as statements of legislative 

intent since their sole purpose is to provide users with a brief description of the contents of the sections."  

 

r. “Unless” 

 

In re Jorden R., 293 Conn. 539 (2009) (October 6, 2009; Rogers, C. J.; Trial Court – Foley, J.). 

 

Rule:   

When a statute contains two clauses that are separated by the word “unless,” the statute is “plainly written in the conjunctive.” 
 

10. Waiver 

 

Lehn v. Marconi Builders, LLC, 120 Conn. App. 459 (2010) (April 20, 2010; Lavine, J.; Trial Court – 

Aurigemma, McWeeny and Holzberg, Js.). 

 

Rule:   



Waiver is a question of fact.  Waiver involves the intentional relinquishment of a known right.  There cannot be a finding of 

waiver unless the party has both knowledge of the existence of the right and intention to relinquish it. Moreover, a party 

claiming waiver has the burden of proving it.  It is significant to note that when such a claim of waiver is made, the individual 

conduct of each party becomes a relevant factor for the court‟s consideration. 

 

In Lehn v. Marconi Builders, LLC, the Appellate Court upheld a finding that the plaintiff waived the four month limitation for 
the filing of a motion to open under General statutes § 52-212a because the plaintiff filed a reply to the defendant‟s special 

defenses and a trial list claim. 

 

a. Generally 

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

  

Rule:  

A waiver is ordinarily an intentional relinquishment or abandonment of a known right or privilege.  An effective waiver 

presupposes full knowledge of the right or privilege allegedly being waived and some act done designedly or knowingly to 

relinquish it.  Moreover, the waiver must be accomplished with sufficient awareness of the relevant circumstances and likely 
consequences. 

 

b. Burden of Proving Contractual Waiver of First Amendment Rights 

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

 

Rule:  Matter of First Impression 

 

Contractual waivers of first amendment rights are presumptively enforceable, and the burden of proving their invalidity in on 

the party seeking to avoid the waiver.  The determination of whether there has been an intelligent waiver depends, in each case, 
upon the particular facts and circumstances surrounding that case, including the background, experience, and conduct of the 

waiving party. 

 

Z. DEFINITIONS 

 

1. Abuse of Discretion 

 

State v. Holloway, 116 Conn. App. 818, cert. denied, 294 Conn. 902 (2009) (September 8, 2009; DiPentima, J.; 

Trial Court – Rodriguez, J.). 

 

Rule:   

In general, abuse of discretion exists when a court could have chosen different alternatives but has decided the matter so 
arbitrarily as to vitiate logic, or has decided it based on improper or irrelevant factors.   

 

2. Act 

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

  

Rule: 

Common usage does not equate a failure to act with an act.  Webster's Third New International Dictionary defines an "act" as 

"a thing done or being done" or "an external manifestation of the will:  something done by a person pursuant to his volition…."  

(Emphasis added.)  Notably, the definition of the word "act" does not denote something not done by a person.  The latter 

appropriately falls within the meaning of the word "omission," which is defined as "something left out, not done, or 
neglected….”  

 

3. Any 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   



The term “any” can have a variety of different meanings depending on the context in which it is used in a particular statute.  

See Cruz v. Montanez, 369. 

 

4. Bad Faith 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  

Rule:   

Bad faith has been defined in our jurisprudence in various ways.  Bad faith in general implies both actual or constructive fraud, 

or a design to mislead or deceive another, or a neglect or refusal to fulfill some duty or some contractual obligation, not 

prompted by an honest mistake as to one's rights or duties, but by some interested or sinister motive….Bad faith means more 

than mere negligence; it involves a dishonest purpose.  Bad faith may be overt or may consist of inaction, and it may include 

evasion of the spirit of the bargain. 

 

5. Clearly Erroneous 

 

In re Jorden R., 293 Conn. 539 (2009) (October 6, 2009; Rogers, C. J.; Trial Court – Foley, J.). 

  

Rule:   

A finding is clearly erroneous when either there is no evidence in the record to support it, or the reviewing court is left with the 

definite and firm conviction that a mistake has been made.  

 

State v. Acosta, 119 Conn. App. 174, cert denied, 295 Conn. 923 (2010) (February 2, 2010; Flynn, C. J.; Trial 

Court – Licari, J.). 

 

Rule:   

A finding of fact is clearly erroneous when there is no evidence in the record to support it or when although there is evidence to 

support it, the reviewing court on the entire evidence is left with the definite and firm conviction that a mistake has been 
committed. 

 

6. Create 

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule: 

The word "create" is defined in Webster's Third New International Dictionary as:  "to bring into existence" or "to cause to 

be…."   

 

7. Dicta 

 

Cruz v. Montanez, 294 Conn. 357 (2009) (December 22, 2009; Palmer, J.; Trial Court – Doherty, J., and 

Matasavage, J.). 

 

Rule:   

A court's discussion of matters necessary to its holding is not mere dictum.  "Dictum includes those discussions that are merely 

passing commentary…those that go beyond the facts at issue…and those that are unnecessary to the holding in the case….[I]t 

is not dictum [however] when a court…intentionally takes up, discusses, and decides a question germane to, though not 

necessarily decisive of, the controversy….Rather, such action constitutes an act of the court [that] it will thereafter recognize as 

a binding decision."  (Internal quotation marks omitted.) 

 

8. Discretion 
 

Sophia v. Danbury, 116 Conn. App. 68 (2009) (July 28, 2009; Beach, J.; Trial Court – Cremins, J.). 

  

Rule:   

Sound discretion, by definition, means a discretion that is not exercised arbitrarily or wilfully, but with regard to what is right 

and equitable under the circumstances and the law.  It requires a knowledge and understanding of the material circumstances 

surrounding a matter. 

 



Tuccio v. Garamella, 114 Conn. App. 205 (2009) (May 5, 2009; Stoughton, J.; Trial Court – Shaban, J.). 

  

Rule:   

Discretion imports something more than leeway in decision-making.  It means a legal discretion, to be exercised in conformity 

with the spirit of the law and in a manner to subserve and not to impede or defeat the ends of substantial justice.  In addition, 

the court's discretion should be exercised mindful of the policy preference to bring about a trial on the merits of a dispute 
whenever possible and to secure for the litigant his day in court.   

 

West Haven Lumber Co. v. Sentry Construction Corp., 117 Conn. App. 465, cert. denied, 294 Conn. 919 (2009) 

(October 6, 2009; Majority – Hennessy, J., and Flynn, C. J., Concurring – Lavine, J.; Trial Court – DeMayo, 

J.T.R.). 

  

Rule:   

Discretion imports something more than leeway in decision-making.  It means a legal discretion, to be exercised in conformity 

with the spirit of the law and in a manner to subserve and not to impede or defeat the ends of substantial justice.  In addition, 

the court's discretion should be exercised mindful of the policy preference to bring about a trial on the merits of a dispute 

whenever possible and to secure for the litigant his day in court.  Therefore, although dismissal of an action is not an abuse of 

discretion where a party shows a deliberate, contumacious or unwarranted disregard for the court's authority, the court should 
be reluctant to employ the sanction of dismissal except as a last resort.  The sanction of dismissal should be imposed where it 

would be the only reasonable remedy available to vindicate the legitimate interests of the other party and the court.  (Note that 

the standard for sanctions in Tuccio v. Garamella, 114 Conn. App. 205 (2009), as adopted from Millbrook Owners Association, 

Inc. v. Hamilton Standard, 257 Conn. 1, 16-17 (2001), applies equally to nonsuits and dismissals.) 

 

9. Filed/Filing 

 

Gates v. Gates, 51 Conn. Sup. 148 (2008), affirmed, 115 Conn App. 293 (2009) (August 8, 2008; Trial Court – 

Tyma, J.). 

 

Rule:   
The use of the term "filing," as used in General Statutes § 52-190a "refer[s] to the act of bringing a complaint or other pleading 

to the clerk of the court…."  

 

An action is not “filed” until the complaint is returned to court.  

 

10. Harmful Error 

 

Earlington v. Anastasi, 293 Conn. 194 (2009) (August 25, 2009; McLachlan, J.; Trial Court – Tanzer, J.). 

 

Rule:   

In a civil case, an error is harmful if it likely affected the outcome at trial. 

 
11. Highway Defect 

 

Himmelstein v. Windsor, 116 Conn. App. 28, cert. granted, 293 Conn. 927 (2009) (July 28, 2009; DiPentima, J.; 

Trial Court – Elgo, Keller and Dubay, Js.).
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Rule:   

A highway defect is any object in, upon, or near the traveled path of the highway, which would necessarily obstruct or hinder 

one in the use of the road for the purpose of traveling thereon, or which, from its nature and position, would be likely to 

produce that result. 

 

12. Incapacitated by Alcohol 
 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

                                                        
152 The plaintiff‟s petition for certification for appeal granted limited to the following issue:  

“Did the Appellate Court properly affirm the judgment as to the nuisance claim based on its 

determination that General Statutes § 13a-149 was the plaintiff‟s exclusive remedy when it 
also determined that the plaintiff‟s claim did not fall within § 13a-149?” 



 

Rule:   

“Incapacitated by alcohol” means "a condition in which a person as a result of the use of alcohol has his judgment so impaired 

that he is incapable of realizing and making a rational decision with respect to his need for treatment."  General Statutes § 17a-

680 (11). 

 
13. Intoxicated Person 

 

Swanson v. Groton, 116 Conn. App. 849 (2009) (September 8, 2009; Flynn, C. J.; Trial Court – Beach, J.). 

  

Rule:   

An “intoxicated person” is “a person whose mental or physical functioning is substantially impaired as a result of the use of 

alcohol or drugs."  General Statutes § 17a-680 (13). 

 

14. Loss of Consortium 

 

Greci v. Parks, 117 Conn. App. 658 (2009) (October 27, 2009; Harper, J.; Trial Court – Scholl, J.). 

  
Rule:   

Loss of consortium is defined as "the loss of services, financial support, and the variety of intangible relations that exist 

between spouses living together in marriage….The intangible components of consortium are the constellation of 

companionship, dependence, reliance, affection, sharing and aid which are legally recognizable, protected rights arising out of 

the civil contract of marriage." 

 

15. Material Fact 

 

Keller v. Beckenstein, 117 Conn. App. 550, cert. denied, 294 Conn. 913 (2009) (October 13, 2009; Harper, J.; 

Trial Court – Alander and Stevens, Js.). 

  
Rule:   

A material fact is a fact which will make a difference in the result of the case.   

 

16. Negligence 

 

Curran v.Kroll, 118 Conn. App. 401 (2009) (December 15, 2009; Flynn, C. J.; Trial Court – Berger, J.). 

 

Rule:   

Negligence involves the violation of a legal duty that one owes to another, in respect to care for the safety of that person or 

property of that other.    

 

17. Notice 
 

Middlesex Mutual Assurance Co. v. Komondy, 120 Conn. App. 117 (2010) (March 30, 2010; Majority – Beach 

and Robinson, Js., Concurring and Dissenting – McDonald, J.; Trial Court – Holzberg, J.). 

 

Rule:   

The concept of notice concerns notions of fundamental fairness, affording the parties the opportunity to be appraised when 

their interests are implicated in a given matter.  Notice is not a rigid concept.  The modern approach to notice giving attaches 

primary important to actual notice and treats technical compliance with notice procedures as a secondary consideration.   

 

18. Omission 

 

Picco v. Voluntown, 295 Conn. 141 (2010) (March 16, 2010; Zarella, J.; Trial Court – Martin, J.). 

 

Rule: 

Common usage does not equate a failure to act with an act.  Webster's Third New International Dictionary defines an "act" as 

"a thing done or being done" or "an external manifestation of the will:  something done by a person pursuant to his volition…."  

(Emphasis added.)  Notably, the definition of the word "act" does not denote something not done by a person.  The latter 

appropriately falls within the meaning of the word "omission," which is defined as "something left out, not done, or 

neglected….”  



 

19. Recklessness 

 

State v. Maurice M., 116 Conn. App. 1, cert. granted, 293 Conn. 926 (2009) (July 28, 2009; Bishop, J.; Trial 

Court – T. Sullivan, J.).
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Rule:   

Recklessness involves a subjective realization of a particular risk and a conscious decision to ignore it.  It does not involve 

intentional conduct because one who acts recklessly does not have a conscious objective to cause a particular result.  Because it 

is difficult to prove this through direct evidence, the state of mind amounting to recklessness may be inferred from conduct. 

 

20. Ultimate Issue 

 

Isham v. Isham, 292 Conn. 170 (2009) (June 23, 2009; Katz, J.; Trial Court – Karazin, J., and Harrigan, 

J.T.R.). 

 

Rule:   

An ultimate issue is one that cannot reasonably be separated from the essence of the matter to be decided by the trier of fact. 
 

21. Waiver 

 

Lehn v. Marconi Builders, LLC, 120 Conn. App. 459 (2010) (April 20, 2010; Lavine, J.; Trial Court – 

Aurigemma, McWeeny and Holzberg, Js.). 

 

Rule:   

Waiver is a question of fact.  Waiver involves the intentional relinquishment of a known right.  There cannot be a finding of 

waiver unless the party has both knowledge of the existence of the right and intention to relinquish it. Moreover, a party 

claiming waiver has the burden of proving it.  It is significant to note that when such a claim of waiver is made, the individual 

conduct of each party becomes a relevant factor for the court‟s consideration. 
 

In Lehn v. Marconi Builders, LLC, the Appellate Court upheld a finding that the plaintiff waived the four month limitation for 

the filing of a motion to open under General statutes § 52-212a because the plaintiff filed a reply to the defendant‟s special 

defenses and a trial list claim.    

 

Perricone v. Perricone, 292 Conn. 187 (2009) (June 23, 2009; Rogers, C. J.; Trial Court – Kenefick, Munro, 

Dewey and Frazzini, Js.). 

 

Rule:  

A waiver is ordinarily an intentional relinquishment or abandonment of a known right or privilege.  An effective waiver 

presupposes full knowledge of the right or privilege allegedly being waived and some act done designedly or knowingly to 

relinquish it.  Moreover, the waiver must be accomplished with sufficient awareness of the relevant circumstances and likely 
consequences. 

 

Wiele v. Board of Assessment Appeals, 119 Conn. App. 544 (2010) (March 2, 2010; Harper, J.; Trial Court – 

Aronson, J.T.R.). 

 

Rule: 

Waiver is the intentional relinquishment or abandonment of a known right or privilege.  As a general rule, both statutory and 

constitutional rights and privileges may be waived.  Waiver is based upon a species of the principle of estoppel and where 

applicable it will be enforced as the estoppel would be enforced.  Estoppel has its roots in equity and stems from the voluntary 

conduct of a party whereby he is absolutely precluded, both at law and in equity, from asserting rights which might perhaps 

have otherwise existed.  Waiver does not have to be express, but may consist of acts or conduct from which waiver may be 
implied.  In other words, waiver may be inferred from the circumstances if it is reasonable to do so.  

 

                                                        
153 The defendant‟s petition for certification is granted, limited to the following issue:  “Did 

the Appellate Court properly hold that there was sufficient evidence that the defendant 

violated his probation by committing the offense of risk of injury to a child in violation of 
General Statutes § 53-21 (a) (1)?” 



 

 

 
 

APPENDIX 
 

 

 

 
  



Sec. 31-293.  Liability of third persons to employer and employee.  Limitations on 

liability of architects and engineers.  Limitations on liability of insurers, self-

insurance service organizations and unions relating to safety matters. 
 

(a) When any injury for which compensation is payable under the provisions of this 

chapter has been sustained under circumstances creating in a person other than an 

employer who has complied with the requirements of subsection (b) of section 31-

284, a legal liability to pay damages for the injury, the injured employee may claim 

compensation under the provisions of this chapter, but the payment or award of 

compensation shall not affect the claim or right of action of the injured employee 

against such person, but the injured employee may proceed at law against such 
person to recover damages for the injury; and any employer or the custodian of the 

Second Injury Fund, having paid, or having become obligated to pay, compensation 

under the provisions of this chapter may bring an action against such person to 

recover any amount that he has paid or has become obligated to pay as 
compensation to the injured employee.  If the employee, the employer or the 

custodian of the Second Injury Fund brings an action against such person, he shall 

immediately notify the others, in writing, by personal presentation or by registered 

or certified mail, of the action and of the name of the court to which the writ is 

returnable, and the others may join as parties plaintiff in the action within thirty 
days after such notification, and, if the others fail to join as parties plaintiff, their 

right of action against such person shall abate.  In any case in which an employee 

brings an action against a party other than an employer who failed to comply with 

the requirements of subsection (b) of section 31-284, in accordance with the 
provisions of this section, and the employer is a party defendant in the action, the 

employer may join as a party plaintiff in the action.  The bringing of any action 

against an employer shall not constitute notice to the employer within the meaning 

of this section.  If the employer and the employee join as parties plaintiff in the 
action and any damages are recovered, the damages shall be so apportioned that 

the claim of the employer, as defined in this section, shall take precedence over 

that of the injured employee in the proceeds of the recovery, after the deduction of 

reasonable and necessary expenditures, including attorneys' fees, incurred by the 

employee in effecting the recovery.  The rendition of a judgment in favor of the 
employee or the employer against the party shall not terminate the employer's 

obligation to make further compensation which the commissioner thereafter deems 

payable to the injured employee.  If the damages, after deducting the employee's 

expenses as provided in this subsection, are more than sufficient to reimburse the 
employer, damages shall be assessed in his favor in a sum sufficient to reimburse 

him for his claim, and the excess shall be assessed in favor of the injured 

employee.  No compromise with the person by either the employer or the employee 

shall be binding upon or affect the rights of the other, unless assented to by him.  
For the purposes of this section, the claim of the employer shall consist of (1) the 

amount of any compensation which he has paid on account of the injury which is 

the subject of the suit and (2) an amount equal to the present worth of any 

probable future payments which he has by award become obligated to pay on 
account of the injury.  The word "compensation", as used in this section, shall be 

construed to include incapacity payments to an injured employee, payments to the 

https://www.lexis.com/research/buttonTFLink?_m=ad7acb173f375c032be365b9cbc7d08e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bConn.%20Gen.%20Stat.%20%a7%2031-293%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=CTCODE%2031-284&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtz-zSkAA&_md5=1b31fdc7f05aec74f3e8566f003eb457
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dependents of a deceased employee, sums paid out for surgical, medical and 

hospital services to an injured employee, the burial fee provided by subdivision (1) 

of subsection (a) of section 31-306, payments made under the provisions of sections 

31-312 and 31-313, and payments made under the provisions of section 31-284b in the 

case of an action brought under this section by the employer or an action brought 

under this section by the employee in which the employee has alleged and been 

awarded such payments as damages.  Each employee who brings an action against 
a party in accordance with the provisions of this subsection shall include in his 

complaint (A) the amount of any compensation paid by the employer or the Second 

Injury Fund on account of the injury which is the subject of the suit and (B) the 

amount equal to the present worth of any probable future payments which the 
employer or the Second Injury Fund has, by award, become obligated to pay on 

account of the injury.  Notwithstanding the provisions of this subsection, when any 

injury for which compensation is payable under the provisions of this chapter has 

been sustained under circumstances creating in a person other than an employer 
who has complied with the requirements of subsection (b) of section 31-284, a legal 

liability to pay damages for the injury and the injured employee has received 

compensation for the injury from such employer, its workers' compensation 

insurance carrier or the Second Injury Fund pursuant to the provisions of this 

chapter, the employer, insurance carrier or Second Injury Fund shall have a lien 
upon any judgment received by the employee against the party or any settlement 

received by the employee from the party, provided the employer, insurance carrier 

or Second Injury Fund shall give written notice of the lien to the party prior to such 

judgment or settlement. 
 

(b) When an injury for which compensation is payable under the provisions of this 

chapter is determined to be the result of a motor vehicle accident or other accident 

or circumstance in which a third person other than the employer was negligent and 
the claim is subrogated by the employer or its workers' compensation insurance 

carrier, the insurance carrier shall provide a rate adjustment to the employer's 

workers' compensation policy to reflect the recovery of any compensation paid by 

the insurance carrier prior to subrogation. 

 
(c) Notwithstanding the provisions of subsection (a) of this section, no construction 

design professional who is retained to perform professional services on a 

construction project, or any employee of a construction design professional who is 

assisting or representing the construction design professional in the performance of 
professional services on the site of the construction project, shall be liable for any 

injury on the construction project for which compensation is payable under the 

provisions of this chapter, unless responsibility for safety practices is specifically 

assumed by contract.  The immunity provided by this subsection to any 
construction design professional shall not apply to the negligent preparation of 

design plans or specifications.  For the purposes of this subsection "construction 

design professional" means (1) any person licensed as an architect under the 

provisions of chapter 390, (2) any person licensed, or exempted from licensure, as 
an engineer under the provisions of chapter 391, or (3) any corporation organized 

to render professional services through the practice of either or both of such 
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professions in this state. 

 

(d) Notwithstanding the provisions of subsection (a) of this section, the furnishing 
of or the failure to furnish safety inspections or safety advisory services (1) by an 

insurer incident to providing workers' compensation insurance to an employer, (2) 

pursuant to a contract providing for safety inspections or safety advisory services 

between an employer and a self-insurance service organization incident to providing 
workers' compensation related services or (3) by a union representing employees of 

the employer, shall not subject the insurer or self-insurance service organization or 

their agents or employees, or the union, its members or the members of its safety 

committee, to third party liability for damages for injury, death or loss resulting 
therefrom unless the liability arises from a breach of a duty of fair representation of 

its members by a union.  The immunity from liability extended under this 

subsection shall not be extended to any insurer or self-insurance service 

organization other than where the immunity is incident to the provision of workers' 
compensation insurance or workers' compensation related services.  

 
 


